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ECCLESIASTICAL LAW IN THE NOVELS 
OF LEO THE PHILOSOPHER 


NASMUCH as the Novellae Constitutiones of Leo VI, the 
i Philosopher, have influenced the law of both the eastern 
and the western worlds, they merit, as a collection, the 
interest and study of every law student. The American law 
student, however, who may have only a passing acquaintance 
with or partial command of one or more foreign languages, as 
it so often happens, cannot take advantage of a reliable Eng- 
lish translation of Leo’s work—there simply is none. The 
present endeavor, therefore, with its two chapters and ap- 
pendix, is at least incidentally intended as a reliable source in 
English for the essence or substance of the singular Novels. 
The expression in this work’s title, “ ecclesiastical law,” is 
used in the broadest possible sense so that, while promulgated 
by civil authority, legislation having any genuine interest for 
or relation to church law is included. The division of the 
Novels according to addressee is of considerable help in dis- 
tinguishing Novels concerning “ecclesiastical law” in a 
stricter sense from those concerning it in a broader sense. 
There are, however, a few exceptions to this principle and 
these are noted at the outset of Chapter II. Furthermore, the 
numeric treatment is preferred to a systematic or organic one, 
so as to preserve the content of the individual Novels and to 
present that content as readily identifiable. 
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INTRODUCTION 
I. THe VicissiruDES OF RoMAN LAW IN THE East 


A brief sketch of the development of Roman Law in the 
Eastern Empire, up to the time of Leo VI, should prove most 
serviceable in understanding the rdle played by his Novels. 
The most important works after Justinian’s compilation were 
the Ecloga (ca. 740), the Procheiros Nomos (870-879), the 
Epanagoge (879-886), Leo’s Novellae (ca. 894), and the Basi- 
lika (886-911). ? 


During the latter part of the sixth century Justinian’s veto 
on the composition of further works upon his new legislation 

. . was disregarded, and a considerable legal literature in the 
Greek language was produced, of which unfortunately but little 
has been preserved. Though the Emperors of the seventh cen- 
tury issued constitutions from time to time, these mainly con- 
cerned public administration, or the relation of church and 
state. It was only with the Iconoclastic Emperors that wide- 
spread changes were made in private law. In 739 the Ecloga 
was promulgated, i.e., a selection of laws taken from the legis- 
lation of Justinian with modifications “in the direction of 
greater humanity.” But these developments were for the most 
part reversed and abolished by Basil the Macedonian, who re- 
turned once more to the law of the sixth century. Some time 
between 870-879 a new manual—Procheiron—was officially 
promulgated to take the place of the Ecloga, while a commis- 
sion was appointed to prepare a full code from which should be 
banished the provisions of the laws introduced by the heretic 
Image-breakers. Between 879-886 an improved handbook— 
the Epanagoge—was compiled, but probably never received 
official sanction. Whether the larger compilation of Basil in 
40 books was ever published is doubtful: certain it is that we 
only possess, and that not completely, the code promulgated by 
his successor Leo VI—the Basilika (or imperial ordinances) in 
60 books. . . . At the end of the 12th century the view gained 
ground that the Basilika alone represented living law, and in 


1 The dates offered for the above works are somewhat disputed, as shall be 
seen, e.g., immediately below and infra, III, C. 
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the decay of legal science the development of Roman private 
law after the reign of Leo VI came to a standstill. There fol- 
lows a period of manuals and compendia: the Basilika were 
neglected, and the decline culminated in the Hezabiblos of 
Harmenopoulos, produced about 1345—“ a miserable epitome 
of the epitome of epitomes.” ? 


The Emperors of the Macedonian line, within which Basil 
was the first and Leo the Philosopher the second, were at- 
tached to and restored the Justinianian legislation. They 
made some revisions, of course, adapting the old law to the 
new conditions of social life. In the preface of the Procheiron 
Basil cites the laws (Ecloga) of the heretical emperors, the 
Iconoclasts, and declares them abrogated. He makes use of 
them, nevertheless, in the last 19 of the 40 books of his Pro- 
cheiron. In this work Basil collected the most important por- 
tions of the Corpus Juris Civilis and then prepared a manual 
of customary law under the title Epanagoge. He began the 
monumental Basilika, a compilation and summary of the great 
juridical works, which was to be a complete code in 60 books. 

Leo follows in the tradition of Basil and in the 20th Novel 
of his collection of 113 New Constitutions joins Basil’s attack 
on the Iconoclasts. Again like Basil, however, Leo utilizes 
the Ecloga.2 Leo formally refers to Basil’s Procheiron in his 
Novels,‘ and yet proposes measures as new ° which had already 
appeared in Basil’s work. It is strange, moreover, that Leo 
makes no reference whatsoever to Basil’s Epanagoge.® At 


2 Baynes, The Byzantine Empire (New York, 1926), pp. 197-199. Cf. 
Diente, History of the Byzantine Empire (Princeton, 1925), pp. 93, 94 (here- 
after cited DreHLe). 

3 As is evident in Novels 20, 22, 32, and 110. 

4Cf. Novels 35, 41, 48. 

5 Cf. Novels 40, 91. 

6 “Cela s’explique si, comme le pense Zachariae, l’Epanagoge n’a jamais été 
officiellement publiée."—Noattites et Darn, Les Novelles de Léon le Sage 


(Paris: Société d’Edition “ Les Belles Lettres,” 1944), p. xvi (hereafter cited 
NOAILLEs). 








144 THE JURIST 


any rate, Leo’s proper juridic work, his Novels, are composed 
in the best Justinianian tradition. It was left to Leo, finally, 
to complete the Basilika* begun by Basil and to publish it.® 


II. Leo THE PHILOSOPHER 


Leo VI has been viewed by not a few scholars as the great- 
est oriental legislator after Justinian, and he is deemed by all 
scholars a first-class jurist. 


Juriste de premier ordre, possédant le sens des réalités et 
s’effocant d’y adopter les lois, il fut le plus grand législateur 
que Byzance ait connu depuis Justinien, dont il a réédité toute 
l’oeuvre traduire en grec dans les 60 livres des Basiliques, mais 
dont ses 113 novelles ont transformé la législation en sup- 
primant les constitutions périmées et en corrigeant les autres 
suivant les besoins de son temps.°® 


Leo was probably born on the first day of September in the 
year 866 *° and died, according to the chronologies, on 11 May 


7 ScHeutreMa, “Les sources du droit de Justinien dans l’empire d’Orient,” 
Revue Historique de Droit Francais et Etranger (Ser. 4, Paris, 1922—), XXIX 
(1952), 2, in referring to the Basilika, indicates the well-known fact that Leo 
did not basically change the authority of the law of Justinian, but merely 
gave it a more accessible form. 


8 Another work generally attributed to Leo VI is the Tactica, a treatise on 
military law and strategy. Zacharii, Krumbacher, and Schenk claim Leo III 
as the author, but Kulakovski, Hirsch, Brehier, and others have answered the 
objections against Leo VI as author. Perhaps Kulakovski presents the most 
cogent arguments for Leo VI’s authorship—cf. Mrrarp, “ Etudes sur le régne 
de Léon VI,” Byzantinische Zeitschrift (Leipzig, 1892-1942; Miinchen, 1943—) 
(hereafter cited BZ), XII (1903), 585-594, wherein he quotes Kulakovski’s 
arguments originally appearing in Vizant. Vremennek, V (1898), 398-403. Cf. 
also ZACHARIA VON LINGENTHAL, “Zum Militargesetz des Leo,” BZ, II (1893), 
606-608, and “ Wissenschaft und Recht fiir das Heer vom 6. bis zum Angang 
des 10. Jahrhunderts,” BZ, III (1894), 437-457; Hirscn, Byzantinische Studien 
(Leipzig, 1876), p. 250 (hereafter cited Hirsco); Breuier, Le Monde Byzan- 
tin, Vol. II, Les Institutions de L’Empire Byzantin (Paris: Albin Michel, 
1949), pp. 368 ff. (hereafter cited BreHIER). 


® Brenier, Le Monde Byzantin, Vol. I, Vie et Mort de Byzance (Paris: 
Albin Michel, 1948), p. 142. 


10 Cf. Voat, “La jeunesse de Léon VI le Sage,” Revue Historique (Paris, 
1876—), CLX XIV (1935), 389, note 1 (hereafter cited Voer),. 
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912.4% While Leo’s career was quite varied and most interest- 
ing,” the story of his life is left to the historians. Chronol- 
ogies concerning Leo are extant ** and biographical studies 
abound.** Suffice it to say here that Leo the Philosopher has 
been and will be considered an important figure by the jurists 
of every age. Like most humans he betrayed some defects, 


but these were scarcely prejudicial to his remarkable legal 
mind. 


. . . different as he was from his father by reason of his 
rough-and-ready character, his pedantic whims, and his weak- 
ness in dealing with his favorites . . . his reign occupies an im- 
portant place in the administrative history of the Empire.’® 


III. CHARACTER OF THE NOVELS 
A. In general 


First and foremost Leo must be credited for making evident 
in the Novels his veneration for the law of God and His 
Church. He admits that the lay legislator is bold who treats 
of canons, the authority of which is superior to that of the civil 
law, and he demonstrates his respect for canon law by abrogat- 
ing many contradictory civil laws.** In a few cases, however, 
he imposes the civil law on the Church and declares that he 
gives it preference only when it serves justice and equity 
better than the canon law.” 


11Cf. De Boor, Vita Euthymiu, Ein Anecdoton zur Geschichte Leo’s des 
Weisen A. 886-912 (Berlin, 1888), p. 127 (hereafter cited De Boor). 


12 Cf. Bury, A History of the Eastern Roman Empire (London, 1912), pp. 
436 ff. 


13 Cf., e.g., Hirscu, pp. 351, 352, and Dr Boor, pp. 126, 127. 


14 This is evident from the preceding footnotes. One study, for example, is 
a 40 page sketch treating Leo’s birth, infancy, coronation, life as a student, 
four marriages, and death, as well as the family dissensions and politics of the 
day—cf. Voet, pp. 389-428. The writer does not concur with Vogt’s appraisal 
of Leo’s Novels. 

15 DIEHLE, p. 74. 

16 E.g., Novels 2, 3. 


17 E.g., Novels 83, 97. Cf. Bréxumr, II, 444, 445. 
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One should bear in mind that, at the time of the Novels, 
the Emperor Leo and the Patriarch Stephen consulted each 
other regarding their ordinances and each requested and 
adopted suggestions from the other.** Thus it is that Leo’s 
matrimonial legislation, for example, can be considered as 
forming the line of demarcation between the classical and 
canonical concepts of matrimony.’® Leo is the first of the 
Byzantine emperors to recognize the exclusive ecclesiastical 
competence in matrimonial matters.”° 


B. Title 


The Proem, or preface, of the Novels is preceded by the 
title, “ Leo, in Christ the Immortal King of all things, Pious 
Emperor of the Romans, Purifications of the Laws.” These 
“ purifications,” from the Greek word anacdatharsis, might also 
be appropriately translated as “revision and correction.” ?* 
Webster’s definition of the word “ anacatharsis”” appears as a 
severe vomiting or expectoration,”” and the idea of a purifica- 
tion is readily implied. The same term appears in various 
forms in the Novels themselves, always denoting revision and 
correction, or simply purification.”* 

Inasmuch as the Macedonian emperors exhibited special 
attachment to the legislation of Justinian,”* the anacatharsis 


18 Ibid., pp. 490 ff. 


19 Cf, FERRARI DALLE SpapE, “ Diritto matrimoniale secondo le Novelle di 
Leone il Filosofo,” BZ, XVIII (1909), 159. The same article appears in Frr- 
RARI, Scritti Giuridici, Vol. I (Milano: A. Giuffré, 1953), pp. 99-116, as does 
another important article, “Il diritto penale nelle ‘Novelle’ di Leone il 
filosofo,” pp. 9-39 (both hereafter cited Ferrari); the book is the only source 
used for subsequent references to these articles. 


20 Op. cit., p. 107. Cf. infra, note 240. 
21 Cf. NoaILLgs, p. xiii. 


22 Webster's New International Dictionary of the English Language (2. ed., 
5 vols., Springfield, Mass.: G. & C. Merriam Co., 1957), I, 93 (hereafter cited 
WEBSTER). 


23 E.g., Novels 15, 19, 33, 42, 59, 94, 106, 108. Cf. Noatugs, p. 4, note 1. 
24 Cf. supra, I. 
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of Leo has but one interpretation. The purification, or muta- 
tion, must be considered constructively or positively, i.e., in 
the sense of reaffirming the Justinianian legislation as far as 
possible and changing it only in what is demanded by chang- 
ing times and the needs of the day. As the Novels, so also the 
Basilika, begun by Basil but completed and promulgated 
under Leo, must be viewed in this light. 


C. Authenticity and publication 


At the present time there is but negligible doubt that the 
Novels are the work of Leo himself. Scholars do disagree, 
however, as to whether Leo promulgated individual Novels as 
the need arose and then later gathered them into an official 
collection, or promulgated the collection all at once as a single 
work. There are arguments for both sides. 

For the first opinion the following points are advanced: 
(1) almost all of the Novels bear an inscription, either to 
Stephen, the patriarch of Constantinople, or to Stylianus, the 
master of the imperial offices, to the latter of whom pertained 
the promulgation and application of imperial laws; (2) some 
Novels abrogate points of Justinianian legislation which are 
eliminated in the Basilika, while others abrogate Justinianian 
legislation found in the Basilika, all of which permits one to 
argue that some Novels were published before, while others 
were published after, the Basilika; (3) it is evident, upon ex- 
amination of the Novels, that either some are abbreviated or 
parts of some are omitted; (4) a thoroughly systematic order 
of material is lacking; (5) the order given by Leo to Stylianus 
to promulgate the collection appears neither at the beginning 
nor at the end, but in Novel 40.7 


25 Cf. TocaneL, Istituzioni di Diritto Bizantino (Greco-Romano) (mimeo- 
graphed edition, Roma, n.d.), pp. 104, 105 (hereafter cited TocaneL). In ref- 
erence to the second argument above one author points out that only four 
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For the second opinion the following arguments are offered: 
(1) the Novels open with a Proem, a preface or introduction, 
wherein the motives for the new collection and the plan in- 
tended to follow are indicated; (2) the individual Novels lack 
a subscriptio, namely, an indication of the date of issuance; 
(3) the enumeration and partial order of the Novels indicate 
that they form a single book; (4) continuity and cross ref- 
erences are often in evidence.”® 

The writer without demurring adopts the second opinion 
and considers the Novels of Leo, despite the fact that they 
are individual constitutions without a complete systematic 
order, as a personal and unitary work. He does so not merely 
because authorities consider this to be the better opinion to- 
day,*’ but because there is a certain quality permeating all 
the Novels, a certain air, a flavor, a style, so constant and 
obvious as to be apparent almost to a casual reader of the Nov- 
els. This quality could lead one to believe, if he was able for a 
moment to disregard the dimension of the work, that Leo 
composed the Novels at one sitting, in one frame of mind, 
or in one mood, as it were. 

In contrast, for example, to the Novels of Justinian which 
were collected on the private initiative of jurists and assem- 
bled into different collections, and which were closed only on 
his death, the Novels of Leo do seem to be gathered by his 


Novels, namely, 46, 48, 59, 78, were possibly promulgated prior to the Basilika, 
thus influencing same, while the remaining Novels were surely promulgated 
afterwards; cf. Hermspacu, Basilicorum Libri LX, Tom. VI, Prolegomena et 
Manuale Basilicorum (Lipsiae, 1870), pp. 110, 111 (hereafter cited Hermpacn). 
Furthermore, the fifth argument is inexact. An order of promulgation does 
appear at the conclusion of Novel 40, but that order refers specifically to 
Novel 40 and not to the collection as a whole. Its unusual appearance could 
be logically explained from the tenor and matter of the Novel. 


26 Cf. TocaNEL, p. 105; Noaruies, p. ix; cf. also Beck, De Novellis Leonis 
Augusti et Philosophi earumque Usu et Auctoritate Liber Singularis (Halae, 
1779), p. 61. 


27 Cf. NoarLtes, pp. viii, ix, 6, note 1; WeNaer, Die Quellen des Rémischen 
Rechts (Wein: Holzhausens, 1953), p. 706, note 300 (hereafter cited WENGER). 
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own care and given a title, a preface, and a law of confirma- 
tion. Direct continuity between the Novels, in about one 
out of four cases, and numerous allusions in succeeding Novels 
to preceding ones are surely compelling arguments for regard- 
ing Leo’s work as a unitary one promulgated as such.*® 

The date of publication must be between the years 887 and 
896. Leo began his reign in 886 as a minor of twenty years 
under the regentship of Stylianus. It is logical to presume, 
therefore, that the publication was effected at a more mature 
age, or closer to the later extreme of 896. The year 896 is given 
as a limit because Stylianus, the addressee of most of the Nov- 
els, died in the spring of that year,”® while Stephen, the only 
other addressee, had already died on 17 May 893.*° The date 
ca. 894, as set by Délger, Monnier, Krzisnik, Ferrari, and 
Wenger, is probably the best choice.** 

The present study is not concerned with the five other Nov- 
els, appearing most likely after the promulgation of the col- 
lection of 113 Novels, which five came to be attributed to 
Leo.*” 


D. Purpose, scope, and application 


The Proem states that the Novels are published for the pur- 
pose of amending the laws. Leo deems it advisable in view of 
the vicissitudes of human affairs and the inconstancy and 


28 As is evident from the immediately preceding footnote, Noailles is of this 
opinion and he cannot understand contrary categorical affirmations. “Un 
auteur dégagé du poids des traditions juridiques, Albert Vogt, l’exprime en 
ces termes dans son étude sur la Jeunesse de Léon le Sage: ‘Le Recueil des 
Novelles de Léon pourrait bien n’etre qu’un travail de cabinet.’ ”—NOoaILLEs, 
p. viii. Cf. Srruvrus, Historia luris Romani Iustinianei Graeci Germanici 
Canonici Feudalis Criminalis et Publicae (Ienae, 1718), Ch. III, § XIV, p. 330. 


29 Cf. De Boor, p. 126. 
30 Loc. cit. 

31 Cf. Wencer, pp. 705, note 298, 706, note 300. 
32 Cf. TocaNneEL, p. 105. 
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diversity of the various conditions of life to renew and examine 
the laws with the greatest diligence and care. Those worthy 
of preservation he sancticus by decrees and orders that actions 
at law be determined in conformity with their provisions. 
Those deemed worthless he forbids to be hereafter cited and 
orders stricken from the list of laws. Those not mentioned are 
repealed by the mere fact of omission. Leo exalts some 
worthy customs to the status of law and gives them the same 
authority. He rejects and excludes forever from the jurispru- 
dence of the Empire all laws opposed to these Novels, whether 
simply not alluded to or explicitly repealed. All this is men- 
tioned in the Proem; but in his first Novel Leo states further 
that where any provisions appeared to be too severe and in 
utter disregard for justice, he has modified them. rendering 
them equitable, as the proper thing to do under the circum- 
stances.** 

Thus, when Leo speaks of the purification of the laws, he is 
referring to the Justinianian compilation, the Ecloga of Leo 
III, the Procheiron of Basil, the ecclesiastical canons, and to 
customs. He considers them all as being in force and proceeds 
to amend, abrogate, and bring in accord those necessary to 
eliminate confusion.** It is surely strange, however, that Leo 
never refers to the Epanagoge or to the Basilika.* 

Since Leo is concerned primarily with the purification of 
laws already existing, one can easily understand why the num- 
ber of Novels concerning new cases are few. The Novels, 
furthermore, are not for the most part of general interest and 


83 This principle of Leo is immediately evident in his Novels concerning 
penal law, e.g., Novels 61-64, 92. “Considerato nel suo complesso, il diritto 
penale di Leone é pit! mite del giustinianeo, sia per la scriminazione di fatti 
che da Giustiniano si punivano come delittuosi, sia per l’applicazione di 
sanzioni meno gravi.”—Ferrrarl, p. 11. 


34 Cf. TocaneL, p. 106. 


35 Loc. cit. The Basilika, if not already promulgated by the time of pro- 
mulgation of Leo’s Novels, was probably nearing completion. Cf. Hermsacu, 
p. 110. 
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application, and they arose in many instances at the instiga- 
tion of the patriarch ** or the master of offices.*” 

In viewing the collection as a whole one sees that frequent 
acknowledgments of legislative efficacy are attributed to cus- 
toms ** in the field of private law, especially in respect to mar- 
riage. Canonical influences are noted many times. In the 
field of penal law the Justinianian system is mitigated. In 
contracts great importance, in line with the best oriental tradi- 
tion, is given to documents. A determinate interest for capi- 
tal loaned is allowed. And, in general, justice and equity are 
very much insisted upon. 

As to the practical application of the Novels in the East 
there is no doubt, as is evident from the many later manuals 
in which the Novels are cited or collected. Through the al- 
phabetical Syntagma of Blastares (1335) the Novels, at least 
in part, penetrated into Serbia, Bulgaria, and Rumania. Leo’s 
Novels were also known and applied in the West,*® particu- 
larly in southern Italy and in Sicily.*° 


E. Order, external and internal 


Although the scholars holding the tenuous opinion that the 
Novels emanated from Leo as separated decrees advance, in 
partial substantiation of their stand, the argument of lack of 
order and systematization in Leo’s Novels, there is none the 
less some order apparent. In the first place Leo seems to be 


36 E.g., Novels 5, 7. 
37 E.g., Novel 92. 


38In the 19 Novels which deal with customs, 13 confirm and 6 abrogate the 
custom under consideration. 


39 According to the prevailing opinion of his time, Beck, in his attempt to 
demonstrate the reception of Leo’s Novels in Germany, considered them as 
an appendix to Justinian’s compilation having the identical force as any other 
law contained therein. In the West one might expect Byzantine law to be 
studied generally not as autonomous law but as an interpretative source of 
Justinianian law; cf. Ferrari, p. 10, note 1. 


40 Cf. TocaneEL, p. 107; cf. also Ferrari, p. 9, note 4, where he cites Diehl 
and Gay who note the subjection of Apulia and Calabria to Leo and conse- 
quently also to his law. 
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influenced by the Code because, like Justinian, he places at 
the beginning the strictly ecclesiastical Novels.** He then 
passes to the the law of persons, betrothal, marriage and 
dowry, emancipation and adoption.” To this he joins a treat- 
ment of wills,** and finally considers crimes and delicts.** 
Only after all this is no order perceptible, although even then 
some Novels remain grouped according to subject-matter. 

The mechanical characteristics and internal order of the 
several Novels are also noteworthy: (1) each Novel begins 
with an inscription indicating the addressee; *° (2) there fol- 
lows a rubric,** which not only serves as a title of the constitu- 
tion but also frequently contains a concise statement of the 
particular legislation; the rubrics often conclude with a still 
more abbreviated restatement of the legislation just deline- 
ated, or with an abridgment of the title; (3) after each rubric 
follows the body of the constitution, consisting of the sub- 
stance of the legislation, some explanation, historical, philo- 
sophical, or otherwise, justifying the constitution, and a bit of 
commentary; both explanation and commentary normally oc- 
cur; (4) along with explanation and commentary there some- 
times occurs some further legislative disposition not deline- 
ated in the rubric. 

Several other facts, noteworthy by way of supplemental in- 
formation, follow. Within the body of the individual Novels 
Leo twice reiterates the idea of his Proem that his purification 
of the laws is to make those laws disappear which are at pres- 
ent harmful or prejudicial.**7 In six Novels Leo affirms that it 


41 Novels 2-17. 

42 Novels 18-36. 

43 Novels 37-44. 

44 Novels 58-66. 

45In 8 Novels the inscription is lacking: 105-110, 112, 113. 


46 55 rubrics are missing, namely, for Novels 10, 11, 12, 13, 16, 17, 24, 28, 29. 
30, 31, 35, 37, 38, 41, 44, 45, 46, 47, 48, 49, 52, 53, 54, 55, 57, 58, 59, 60, 61, 62, 63, 
64, 65, 73, 74, 75, 76, 77, 78, 79, 80, 81, 83, 86, 87, 88, 89, 90, 91, 93, 94, 96, 98, 99. 


47 Novels 42, 94; cf. NoaILizs, p. xiii. 
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would not be just to leave without purification the law under 
examination.“* He exercises arbitration in four Novels be- 
tween different laws on the same subject established by Jus- 
tinian’s compilation, the Ecloga, and the Procheiron.*® 


IV. EpiIrions oF THE NOVELS 


To make an individual appraisal of, or even to mention, the 
numerous editions of the Novels available today is not the ob- 
ject of this section. The writer employs the above heading 
simply in order to take the opportunity of citing two modern 
editions: (1) C. Spulber, “ Les Novelles de Léon le Sage” 
(1934); (2) Noailles et Dain, “ Les Novelles de Léon le Sage” 
(1944) ,% 

The latter of these, presumably the finest critical edition to- 
day, is employed by the writer who herewith acknowledges his 
constant dependence upon and subsequent great appreciation 
of this excellent work. 

A final word of information and, at the same time, of cau- 
tion is in order. There is an English translation of the 
Novels, but it contains many errors. Inasmuch as this trans- 
lation has some value, at least for a person proficient in no 
other language, references made to the Noailles-Dain edition 
of the Greek text and French translation are generally accom- 
panied by references to the English translation. For sake of 
reliability, however, it is recommended to all having some 
knowledge of another language that they utilize a foreign 
translation in conjunction with the English translation and 
thereby discover the discrepancies of the latter. 


48 Novels 15, 19, 33, 59, 106, 108; cf. Noaituzs, loc. cit. 


49 Novels 20, 22, 32, 110; cf. Noaruuzs, p. xv. ‘ Leo refers formally to Basil’s 
Prochetron in Novels 35, 41, and 83, and yet there are measures presented as 
new by Leo in Novels 40 and 91 which are already treated in the Procheiron— 
ef. NOAILLES, pp. Xv, Xvi. 


50 Under Besprechungen Krizi&nik has reviewed Spulber in BZ, XXXVII 
(1937), 486-492. 


51Scort, The Civil Law, Vol. XVII (Cincinnati, 1932) (hereafter cited 
Scorr). 
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CHAPTER I 


ECCLESIASTICAL LEGISLATION ADDRESSED 
TO STEPHEN 


§ 1. Preliminary remarks 


The plan of presentation for the Novels®? of Leo may 
rightly have appeared in the Introduction; in the present po- 
sition, however, it cannot be overlooked. It seems to be in the 
interest of and an advantage to the reader that only the text, 
or substance thereof, of the Novels be presented in the text of 
this work. All explanatory observations and other references 
will normally appear, therefore, in footnotes. There are a few 
exceptions to this intention, notably under Novel 89. Where 
the plan is followed the reader has immediate and unmistak- 
ably clear access in English to Leo’s rubrics or titles,®* para- 
titles, inscriptions or forms of address, and actual text or sub- 
stance thereof. 


§ 2. Novel 2 


The Same Emperor to Stephen, Most Holy Archbishop of 
Constantinople and Universal Patriarch.®* 

He who in accordance with the holy and divine canons 
proves worthy of the episcopal dignity or other dignities shall 


52 The term “ Novels,” synonymous with Constitutions, will appear through- 
out this work as the English counterpart for the Latin Novellae Constitu- 
ttones (New Constitutions). 


53 Which, incidentally, are supplied, and noted as such, from other sources 
when they are lacking in Leo’s work. 


54 This is the inscription or address, and for its full implication see the com- 
plete inscription to the first Novel, infra, §20; it will always precede the 
rubric or be noted as lacking. Where it is missing and the Novel lacking the 
inscription is nevertheless treated in Chapter I or II, it is obvious that a pre- 
sumption as to the addressee will have been made. For a sketch of the many 
important réles played by the Patriarch of Constantinople under certain con- 
ditions, cf. Gay, “Le réle politique d’un patriarque de Byzance pendant la 
minorité d’un Basileus au Xéme siécle,” Studi in onore di Pietro Bonfante, 
Vol. III (Milano, 1930), pp. 349-362. 
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not be prevented therefrom simply because he may have chil- 
dren born of a lawful marriage. 


Leo argues that while the sacred canons state that having 
children in lawful wedlock is no impediment to the episcopacy, 
provided there are no other obstacles, former legislators have 
adopted a contrary opinion considering children an impedi- 
ment on the grounds that possibly the candidate’s affection 
for his children might induce him to use church property for 
their benefit. 

With the philosophical approach Leo rejects this as ridicu- 
lous since, if such were the case, there would be no bishops be- 
cause everyone has some blood relatives. He continues, more- 
over, that the canons themselves provided for the situation 
and allowed bishops to relieve the needs of indigent relatives 
by using church property for that very purpose. 

He concludes, therefore, that the old canons are absolutely 
proper °° and decrees, at the same time repealing all opposed 
laws,®* that they shall be observed in this respect. 


§3. Novel 3 


The Same Emperor to Stephen, Most Holy Archbishop of 
Constantinople and Universal Patriarch. 

Whoever desire, in accordance with ecclesiastical rites, to 
embrace the sacerdotal order shall either bind themselves to a 


55 Cf. NoarLes, pp. 16, 17; Scorr, p. 206. This is, of course, the rubric or 
title of the Novel, occupying its usual and natural position. 


56Canons 5, 17, 18, and 19, of the Apostles—Prrra, Juris Ecclesiastici 
Graecorum Historia et Monumenta (2 vols., Romae, 1864-1868), I, 14, 16, 17 
(hereafter cited Pirra) (the enumeration of the canons here and subsequently 
is the common one according to the syllabus on pp. 43, 44); cans. 3 and 12 of 
the Council in Trullo—ibid., II, 23, 29; can. 12 of St. Basil—ibid., I, 584. 


57 Corpus Iuris Civilis (3 vols., Vol. I, 11. ed. stereotypa, Institutiones, 
recognovit P. Krueger, Digesta, recognovit T. Mommsen, retractavit P. 
Krueger, Berolini, 1908; Vol. II, 8. ed. stereotypa, Codex Iustinianus, recog- 
novit P. Krueger, Berolini, 1906; Vol. III, 3. ed. stereotypa, Novellae, recog- 
novit R. Schoell et G. Kroll, Berolini, 1904 [hereafter cited Inst., D., C., Just. 
Nov.]), C. I, 3, 41 (42), 2; Just. Nov. 123 pr. and ch. 1; 137, ch. 2. 
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life of celibacy or, if they prefer the married state, contract 
marriage before and then proceed to ordination.*® 


Once again Leo is re-establishing ancient and traditional 
canon law,®® and condemning as improper the prevailing cus- 
tom, which permits prior to marriage the ordination of candi- 
dates who intend to marry, and which allows them to marry 
for two years after ordination. 

The ancient tradition, of course, was that a candidate for 
the priesthood should promise to live in celibacy, if he thinks 
he can fulfill that promise; otherwise, he should marry first, if 
he fears he would violate such a promise, and then receive 
ordination. 

Leo further justifies this constitution by stating that it is 
not right for those who are spiritually elevated above human 
weakness by ordination to yield later to carnal temptations in 
marriage and, in the other case, that it is better that they 
receive ordination and thereby altogether elevate the pleasures 
of the flesh. 


§ 4. Novel 4 


The Same Emperor to Stephen, Most Holy Archbishop of 
Constantinople and Universal Patriarch. 

Not only priests of the Catholic Church in general, but also 
those attached to a particular house, may on request freely 
celebrate the sacred mysteries and perform other rites of sacred 
worship in a private chapel.® 


58 Cf. NoarLues, pp. 18, 19; Scort, p. 207. 


59 Can. 26 of the Apostles: “Innuptis autem qui sunt ad clerum provecti, 
praecipimus ut, si voluerint, uxores accipiant, sed lectores cantoresque tantum- 
modo.”—PirTra, I, 18; can. 14 of the Council of Ancyra—ibid., I, 445; cans. 15 
and 16 of the Council of Chaleedon—ibid., I, 528; can. 6 of the Council in 
Trullo—ibid., II, 26. Justinian had already confirmed the decisions of- the 
councils in C. I, 3, 44 (45), pr. 


60 Namely, those married before ordination. 


61 Cf. Nov. 79, infra, §38, for penalties incurred by those marrying after 
ordination. 


62 Cf. NoaIL_eEs, pp. 20, 21; Scorr, p. 208. 
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This constitution, as framed in the above rubric, indicates 
that the ancient practice * was to exclude priests attached to 
a particular church from having services in private homes. 
According to Leo, while the rule may have had justification in 
the beginning, it no longer accomplishes its purpose and tends 
rather to deprive many of the faithful of the benefits of re- 
ligion, inasmuch as, while rich and poor alike have private 
chapels, the poor cannot always furnish them with the sacred 
vessels and other articles necessary for religious services. 


$5. Novel 6 


The Same Emperor to Stephen, Most Holy Archbishop of 
Constantinople and Universal Patriarch. 

Those who possess goods prior to embracing the monastic life 
shall not be deprived of the right to dispose of them by will, 
and if they brought anything to the monastery at the time of 
entrance they shall be authorized to dispose of, by will and as 
they wish, what they have subsequently acquired. Where they 
brought nothing in, however, they shall have testamentary con- 
trol over two-thirds of subsequent acquisitions, while the 
monastery shall be entitled to the other part, namely, one- 
third. 

Or, a monk may dispose of his acquisitions by will.** 


At the outset of Leo’s commentary he indicates that he is 
here legislating in view of the Patriarch’s submission of the 
perplexing question and the uncertainty in the matter. He 
then mentions the ancient law: a man must dispose of all he 
owns by will before entering the monastery and if he fails to 
do this everything goes to the church where he received ton- 
sure, the only exception being in favor of those having sur- 
viving children entitled to an inheritarice.© 

63 Can. 58 of the Council of Laodicea: “Quod non oporteat in domibus 


oblationes, celebrari ab episcopis, vel presbyteris.”—Pirra, I, 503; cans. 31 and 
59 of the Council in Trullo—ibid., II, 39, 53; Just. Nov. 58 and 131, ch. 8, pr. 


64 Cf. NoaILLEs, pp. 24-27; Scott, p. 210. The final sentence is a paratitlon, 


i.e., an explanatory abstract of the contents affixed to the title; cf. Wesster, 
III, 1775. 


65 Just. Nov. 5, ch. 5; 123, ch. 38. 
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In determining the present legislation Leo further estab- 
lishes that one bringing property into the monastery in the 
beginning shall have testamentary control over two-thirds of 
this, as well as complete control over subsequent acquisi- 
tions.** One-third of goods brought in, however, shall remain 
with the monastery.* 


§6. Novel 6 


The Same Emperor to Stephen, Most Holy Archbishop of 
Constantinople and Universal Patriarch. 

In respect to the age required of aspirants to the monastic 
life one may follow either the rule established by the Sixth 
Holy Council or that fixed by the venerable Basil; but the 
faculty of disposing of goods, for one becoming a monk at the 
age set by the council, shall be governed by the rules which 
we are about to prescribe. 

Or, a ten-year-old boy can become a monk. 


The commentary of Leo indicates that the Fathers have 
established different rules on this subject: St. Basil held that 
the monastic habit could not be assumed until the candidate 
was sixteen or seventeen years old; ® the Sixth Council set the 
requisite age at ten years.” Leo settles the conflict by adopt- 
ing both rules, i.e., anyone is eligible at either of these ages.” 

66 Cf. Grani¢, “Das Klosterwesen in der Novellengesetzgebung Kaiser 


Leons des Weisen,” BZ, XXXI (1931), 63, 66-68 (hereafter cited Grani¢), in 
reference to a monk’s gifts inter vivos and mortis causa. 


67 Bruck, “ Bericht iiber den 3. Internationalen Byzantinisten-Kongress in 
Athen,” Zeitschrift der Savigny-Stiftung fiir Rechtsgeschichte, Romanistische 
Abteilung (Weimar, 1880—), LI (1931), 597, reports that Granié presented his 
paper and indicated that in contrast to Justinian’s law Leo offers no sys- 
tematic treatment of monastic law, but merely makes some supplementary 
legislation particularly in respect of property matters and testamentary ca- 
pacity. Cf. Granié, p. 69. 


68 Cf. NoaAILLEs, pp. 32, 33; Scort, p. 212. 


69 Can. 18 of St. Basil: “. . . sed eam quae supra sexdecim vel septemdecim 
annos nata fuerit .. .”—Prrra, I, 587. 


70 Can. 40 of the Council in Trullo: “Qui ergo monachicum iugum est 
subiturus, ne sit minor quam decem annos natus . . .”—Prrra, II, 45. 


71 Cf. Granic, p. 65, on aetas canonica. 
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A distinction is drawn, however, regarding alienation of 
property: (1) one who assumes the habit after becoming six- 
teen years of age may dispose of his goods as he pleases; (2) 
one who embraces the monastic life at ten years of age shall 
not dispose of his property by will until he has reached the 
requisite legal age.”* If, furthermore, the latter should die 
before having made a will, all his slaves become freedmen 
thereby, and his estate shall be divided as follows: one-third 
to his relatives, two-thirds to the monastery. Where there are 
no relatives, the monastery shall receive the entire estate. 


§7. Novel 7 


The Same Emperor to Stephen, Most Holy Archbishop of 
Constantinople and Universal Patriarch. 

Whenever one attempts, without reason, to renounce the ec- 
clesiastical habit in favor of lay attire, he shall even against 
his will be restored to his former condition. 

Or, a cleric cannot afterwards become a layman.** 


In this Novel Leo states that his present decree ratifies and 
confirms the regulations of canon law.** He explains further 
that a cleric shall be thus restored even though he may no 
longer be worthy.” 


§ 8. Novel 8 


The Same Emperor to Stephen, Most Holy Archbishop of 
Constantinople and Universal Patriarch. 


72T.e., the age of fourteen years. The age of twelve years is the legal age 
for females. Cf. Gatus, Institutionum Commentarii quattuor [as for example 
in ARANGIO-Ruiz-Guarino, Breviarium Iuris Romani (2. ed. emendata, Milano: 
A. Giuffre, 1957), or De Zutueta, The Institutes of Gatus (2 vols., Oxford: 


Clarendon Press, 1946-1953), etc.], I, 40, and II, 113; Inst. II, 12, 1; D. 
XZ Vaisl, 1, 5. 


73 Cf. NoaiLues, pp. 36, 37; Scorr, p. 213. 


74 Can. 7 of the Council of Chaleedon—Prrra, I, 525; can. 21 of the Coun- 
cil in Trullo—ibid., II, 35. Leo does not mention, however, that his Novel 
abrogates the law of the Code, I, 3, 52 (53), as also did Justinian’s Novels 6, 
ch. 7, and 123, ch. 15. 


75 Cf. Nov. 8, infra, § 8. 
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When anyone, without reason, ventures to abandon the 
venerable habit proper to the monastic state and actually as- 
sumes the lay habit in its place, each time he dares to do it he 
shall, even against his will, be restored to his former state and 
be returned to the monastery from which he wickedly fled.”® 


It seems strange to Leo that the ancient law permitted 
monks to abandon the monastic life and, having resumed their 
secular habits, again tread the layman’s path. This law™ 
provided in effect that upon the first such renunciation the 
man be compelled to return to the monastic life, while on a 
subsequent renunciation he could not return but must be en- 
listed among the soldiers of the provincial cohort. Leo then 
argues that, if it is going to be decided as proper at all for a 
monk to resume lay attire, why should he have been forced 
to return after the first renunciation, and why forced to adopt 
a military life after the second. 

He states, therefore, that the regulation has no propriety 
and, not wishing a former cleric to become a soldier, he enacts 
as law the ecclesiastical canon * to the effect already pre- 
sented in the rubric immediately above. 


§9. Novel 9 


The Same Emperor to Stephen, Most Holy Archbishop of 
Constantinople and Universal Patriarch. 

Concerning a slave who becomes a cleric without the knowl- 
edge of his master.”® 


With solicitude for the good order of ecclesiastical disci- 
pline and desirous of enforcing the provisions of the sacred 
76 Cf. NoaILLes, pp. 38, 39; Scort, p. 213. 


77 Just. Nov. 123, ch. 42. This law, along with C. I, 3, 52 (53), is abrogated; 
cf. Nov. 7, supra, § 7. 


78 Can. 7 of the Council of Chalcedon: “Qui semel in clero deputati sunt, 
aut monachorum vitam expetiverunt, statuimus, neque ad militiam, neque ad 
dignitatem aliquam venire mundanam .. .”—PrTra, I, 525. 


79 Cf. NoaILues, pp. 42, 43; Scorr, p. 214. 
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canons,” Leo herein decrees that a slave becoming a priest 
without his master’s knowledge shall be deprived of the honor 
and restored to his former servile condition.** He furthermore 
expressly repeals the civil law ** which provides that a slave 
becoming a priest without his master’s knowledge shall thereby 
be liberated from servitude. 


§ 10. Novel 10 


The Same Emperor to Stephen, Most Holy Archbishop of 
Constantinople and Universal Patriarch. 


Concerning a slave who becomes a monk without the knowl- 
edge of his master.** 


The monastic life is of such supreme excellence that one 
could searcely say that a slave who devoted himself to such an 
ascetic life was acting dishonestly. Our predecessors have de- 
cided,* however, that if a runaway slave entering a monas- 
tery is proved to be a fugitive within three years the master 
shall then be able to strip him of the habit and reassume con- 
trol over him; and where a slave remained unrecognized for 
three years he became free. 

Leo points out that at present innumerable slaves are doing 
just this, namely, fleeing to the monasteries and remaining 
hidden for three years, all the while abusing the privileges of 
the monastic profession for the purpose of concealing their 
wicked designs.** Leo orders, therefore, that whenever a slave 


80 Can. 82 of the Apostles: “Servos in clerum promoveri sine licentia domi- 
norum non permittimus . . .”—Pyrra, I, 33. 


81 Cf. Nov. 10, 11, infra, §§ 10, 11. 
82 Just. Nov. 123, ch. 17. 


83 The precise provision of the old law effected freedom of certain slaves 


only where the master did not prove servitude and reclaim the slave within 
1 year. 


84 The rubric is missing and supplied from the Ecloga—Noat.ks, p. 44, note 
2; ef. ibid., p. 44; Scott, p. 214. 
85 Just. Nov. 123, ch. 35. 


86 Cf. Granic, pp. 63-65. 
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becomes a monk with the end in view of vindicating his free- 
dom after three years, his master can have him stripped of the 
monastic habit and again subject him to his authority no mat- 
ter when the slave is found. 

The obvious question, of course, seemingly left unanswered 
by Leo, is how may one know what end the slave has in mind. 
A practical solution, however, seems to be added by Leo in ex- 
plaining that no one can allege that he assumed the habit 
through motives of piety, as this would be a pretense because 
the slave has either deserted a good master, in which case he 
is guilty of ingratitude and dishonesty, or he has left a wicked 
master who abused and maltreated him, in which case how 
can he honor that state which desires its members in all things 
to contemplate the sufferings and death of Christ.*" 


§ 11. Novel 11 


The Same Emperor to Stephen, Most Holy Archbishop of 
Constantinople and Universal Patriarch. 


87 The alternatives, as thus proposed, could easily lead one to the conclusion 
that it is practically the emperor’s intention to say that any fugitive slave in 
the monastery may be reclaimed, just as he has established in Novel 9 and 
will establish in Novel 11 that a slave who becomes a priest or bishop with- 
out the knowledge of his master may be reclaimed. Another interpretation 
is possible, particularly in view of the opening words of Novel 10 and the 
reference made at the beginning of Novel 11 to Novel 9 with the omission of 
any reference to Novel 10, namely, that the slave can be again subjugated to 
the control of his master only where it is evident that he entered the monas- 
tery with the end in view of claiming his freedom after three years. Evidence 
could, of course, be anything, verbal or real, witnessed by other monks. 
Where there is no such evidence, therefore, and particularly where there is no 
attempt whatsoever to vindicate his freedom after three years, the monk, 
formerly a slave, has no need to allege that he assumed the habit through 
motives of piety, and it is no pretense for all the confreres know it—it is 
common knowledge. This interpretation, however, does not seem to the writer 
to be what Leo intends, particularly in view of the immediately preceding and 
following Novels. In Novel 9 he decrees that a slave who becomes a priest, 
and in Novel 11 a slave who becomes a bishop, without the knowledge of 
his master is liable to re-enslavement. One may with good reason doubt that 
Leo intended any exception in Novel 10, in the case of a slave thus becoming 
a monk. He seems rather to decree progressively the very same fate for such 
clerics and priests (Nov. 9), for such monks (Nov. 10), and for such bishops 
(Nov. 11). 
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Concerning a slave who becomes a bishop without the know]l- 
edge of his master.** 


The opening of this Novel contains a reference to Novel 9. 
Leo states that, just as we have decided with reference to a 
slave becoming a priest without the knowledge of his master, 
so also one becoming a bishop under those circumstances shall 
be deprived of the honor and returned to his former servile 
condition.*® He argues that if thieves must return stolen 
property and be punished as malefactors, so much the more 
should a man who wrongfully obtains the high office of the 
episcopate be deprived of it rather than be allowed to gain 
two precious advantages, namely, freedom and the privileges 
of the priesthood.” 


§ 12. Novel 12 


The Same Emperor to Stephen, Most Holy Archbishop of 
Constantinople and Universal Patriarch. 
Concerning the use of the shops of the great Church.®! 


This Novel recalls Constantine’s noble practice of devoting 
the income from a certain number of shops attached to the 
Church to the burial of paupers.*? His decree stimulated pious 
persons to supplement this income, although the rents them- 
selves were sufficient. Leo laments the fact that, at present, 
the duty of burying paupers is not discharged with the dili- 
gence intended by Constantine, because the Church, after col- 
lecting these rents, applies them to other things, rather than 


88 The rubric is missing and supplied from the Ecloga—Noattss, p. 48, 
note 2; cf. ibid., p. 48; Scorr, p. 215. 


89 Cf. Nov. 9, 10, supra, §§ 9, 10. 
90 Cf. Just. Nov. 123, ch. 4, 17, 35. 


91 The rubric is missing and supplied from the partial index at the beginning 
of the manuscript Venetus Marcianus 179—Noatttgs, p. 50, note 2; cf. ibid., 
p. 50; Scorr, p. 215. 


92 This is recounted in Just. Nov. 43, pr. Cf. Just. Nov. 59. 
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using them to defray the expenses of public worship as origi- 
nally intended. 

Leo decrees, therefore, that this money be used now and 
forever for the purpose established by Constantine and never 
for anything else. He concludes with the ironic reminder that 
in the capital city the number of shops whose rents are thus 
set apart is one thousand and one hundred. 


§ 13. Novel 13 


The Same Emperor to Stephen, Most Holy Archbishop of 
Constantinople and Universal Patriarch. 
Concerning perpetual emphyteusis.®* 


Upon hearing that officials in charge of houses consecrated 
to God, that is, churches, hospitals, and homes for widows and 
orphans, are in the habit of illegally and fraudulently extort- 
ing money from the tenants to whom they have leased these 
buildings, Leo is about to remedy the situation. 

When the leases have expired and renewal is in question, 
the above persons, instead of being content with the fixed rent 
due them, have been exacting sums proportionate only to 
their avarice. Inasmuch as such extortion is burdensome to 
all lessees and particularly cruel to the poor, Leo expressly for- 
bids it and prohibits his officials from collecting more than 
double the sum stated in the emphyteutical contract. He con- 
tinues that everything exacted over and above the former rent 
shall be set forth in the lease, and that no change in the build- 
ing leased may be made which would be to the advantage of 
said officials rather than in the interest of the building. 


93 The rubric is missing and supplied from the paratitlon—NoaItigs, p. 52, 
note 2; cf. ibid., pp. 52, 53; Scott, p. 216. Emphyteusis in civil law_is a con- 
tract by which a grant is made of a right, either perpetual or for a long period, 
to the possession and enjoyment of land, originally agricultural, subject to 
the keeping of the land in cultivation or from depreciation, by payment of a 
fixed annual rent (canon), and some other conditions; also, the right so 
granted, or the tenure by which it is held. The right is heritable and also 
alienable under certain conditions—Wesster, II, 839. 
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§ 14. Novel 14 


To the Same.” 
Concerning those who leave a monastery unfinished.®® 


This Novel is pregnant with legislation. It opens with the 
generalization that anyone initiating anything without being 
able to finish it is worthy of censure. Inasmuch as Christ 
Himself mentions this fact,®** it is only reasonable that law, 
both ecclesiastical *? and civil,®** should forbid the foundation 
and construction of a monastery where the attending circum- 
stances indicate the improbability of and inadequacy for 
bringing the project to completion. 

Relative to the point at which a monastery may be con- 
sidered completed, Leo quotes the Gospel text, ‘“‘ Where two or 
three are gathered together for my sake, there am I in the 
midst of them,” * and establishes that for any building to be 
able to assume the title of monastery it must be sufficiently 
large to accommodate at least three people and have consider- 
able property attached to it. In order that a monastery be 
devoted to sacred uses, therefore, it is necessary that at least 
three monks participate in the consecration. Since most peo- 
ple who undertake to build a monastery die before the project 
is completed, Leo decrees, furthermore, that where a founder 
dies testate his monastery may request to be released from 
the acceptance of the legacies bequeathed to it, and where he 
dies intestate the monastery shall be entitled to one-fourth of 


84 For the first time Leo uses a simple abbreviated address in place of the 
usual full greeting to the Patriarch. 

95 Cf. Noartues, pp. 54, 55; Scort, p. 216. 

96 Luke 14:28-30. 

97 Cf. can. 31 of the Apostles—Pirra, I, 19; cans. 2 and 5 of the Council of 
Antioch—ibid., I, 456-458; can. 58 of the Council of Laodicea—ibid., I, 503; 
cans. 31 and 59 of the Council in Trullo—ibid., II, 39, 58. These canons con- 
sider the necessity of obtaining the bishop’s authorization for the foundation, 
but they are silent as to resources. 

98C. I, 2, 15; Just. Nov. 67, ch. 1, 2; 131, ch. 7. 


99 Matt. 18:20. 
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the estate where he left three children and to a portion equal 
to each child’s where he left more children. Where the de- 
ceased had ascendants but no children, one-half of the estate 
shall go to the ascendants and the other half to the monastery, 
and where he left only collateral relatives as heirs one-third 
shall go to them, regardless of their number, and two-thirds 
shall go to the monastery. Finally, if the testator made pro- 
visions in his will contrary to these, the local ecclesiastical au- 
thority shall be empowered to take from the estate a sufficient 
sum to provide for the monks and maintain the monastery, 
and the other testamentary dispositions shall be observed in 
respect to the remainder of the property. 


§ 15. Novel 16 


The Same Emperor to Stephen, Most Holy Archbishop of 
Constantinople and Universal Patriarch. 

One may lawfully administer the salutary sacrament of bap- 
tism in any type of chapel. 


According to a sacred canon of the venerable Sixth Coun- 
cil *** the sacrament of baptism can be conferred only in tem- 
ples consecrated for public use and not in private chapels. 
Another canon of the same council forbids the celebration of 
the sacred mysteries and the rites of divine worship in private 
residences.’ Leo recalls that he has remedied the latter regu- 
lation *°* and thinks he should pay similar attention to the 
former. He decrees, therefore, that it shall be lawful to ad- 
minister baptism in any kind of private chapel, just as he has 
already established that it shall be lawful to celebrate the di- 
vine mysteries therein. 


100 Cf. Noamies, pp. 58, 59; Scort, p. 218. 


101Can. 59 of the Council in Trullo: “In aede oratoria, quae est intra 
domum, baptismus nequaquam peragatur; sed qui purissima illuminatione 
digni habendi sunt, ad catholicas ecclesias accendant, et hoc illic munere per- 
fruantur .. .”—Prrra, II, 53. 


102 Can, 31—Pirra, II, 39. 
103 Cf. Nov. 4, supra, § 4. 
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Leo explains further that, while the seeming purpose for the 
former prohibition is excellent, namely, the preservation of 
the faithful from the snares of depraved priests, it can so 
easily be thwarted, which is not the usual case, however, due 
to divine favor, that the old law should in view of the present 
circumstances be eradicated. 


§ 16. Novel 16 


To the Same. 
One may be ordained a subdeacon at the age of not twenty- 
five years, but twenty years.’ 


This Novel begins with an old proverb to the effect that 
special attention should be given to him who speaks of things 
with which he is familiar. Applying this proverb, Leo recalls 
that, while the civil law has decided that one under the age of 
twenty-five cannot be ordained a subdeacon,’® canon law has 
established the minimum age at twenty years. He decrees, 
therefore, inasmuch as ecclesiastical authority has legislated 
on this affair proper to itself and thinking that it should have 
the preference, that one may be ordained a subdeacon at the 
age of twenty years provided, of course, that there is no other 
obstacle to his ordination.’ 


§ 17. Novel 17 


To the Same. 

Concerning women in childbed. When can a woman in child- 
bed participate in the holy mysteries and when can the new- 
born infants be baptized? After forty days, except in neces- 
sity.1°8 

104 The rubric is missing and supplied from the partial index at the begin- 


ning of the Codex Venetus Marcianus 179—NOoAILLEs, p. 60, note 2; cf. ibid., p. 
60; Scorr, p. 218. 


105“ | . neque diaconum aut subdiaconum minorem XXV .. .”—Just. Nov. 
123, ch. 13. 


106 Can. 15 of the Council in Trullo: “Subdiaconus ne minor XX annis 
ordinetur.”—Prrra, II, 32. 


107 Cf. Nov. 75, infra, § 18. 


108 The rubric is missing and supplied from the partial index to the Codex 
Marcianus—Noat.es, p. 62, note 4; cf. ibid., p. 62; Scorr, p. 219. 
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This Novel, like Novel 5, is expressly mentioned as being 
occasioned by a question on the matter submitted by the 
Patriarch. The present decree partially abandons the old cus- 
tom that a woman in childbed cannot take part in the rites of 
the church until after forty days after the birth, and Leo 
decrees that such a woman in danger of death shall be per- 
mitted to receive the sacraments, but, if she is not dangerously 
ill, she shall not, before the purification period has elapsed,’ 
either be baptized or, if she has already been baptized, have 
any other sacraments administered to her. 

Leo argues that, if people who on account of their crimes 
are deprived of communion for years are permitted to receive 
the sacraments when they fall dangerously ill, surely should 
women after giving birth thus be permitted. The ancient law 
in the opinion of Leo prescribed the period of purification and 
confinement not to deprive the affected women of anything, 
but rather to prevent concupiscence, both subjective and ob- 
jective.?*° 

With reference to the infants Leo argues that, just as the 
foetus in its mother’s womb assumes no form and is not en- 
dowed with life until the term of forty days from its concep- 
tion has expired, so also the spirit of life conferred by baptism 
should not be imparted before forty days after birth. He en- 
joins, nevertheless, that where one does not wish to wait 
longer there is nothing absurd about baptizing an infant after 
eight days, since Christ was circumcised eight days after birth 
and baptism has taken the place of circumcision. An infant 
in danger of death should, of course, be baptized even before 
the eight days, in order not to be deprived by death of super- 
natural purification and the supreme good. 


109 According to the Mosaic law of Leviticus 12:2-5, this period consisted of 
two consecutive periods of 7 and 33 days respectively where a boy was born, 
and two such periods of 14 and 66 days where a girl was born. 


110 Cf. can. 2 of Denis of Alexandria and responses 6 and 7 of Timothy of 
Alexandria—Prrra, I, 544, 631. 
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§ 18. Novel 75 
The Same Emperor to Stephen, Most Holy Archbishop of 


Constantinople and Universal Patriarch. 
One may be ordained a subdeacon at the age of twenty."! 


Leo repeats herein the legislation of an earlier Novel,’** and 
the matter has already been treated. Leo does, however, in- 
troduce this Novel in an interesting way by stating that, if the 
authority of canon law is sometimes enforced in civil matters 
and frequently has more effect when applied to the latter than 
the civil law on the same subject can exert, the canons should 
surely enjoy precedence over civil law when their own inter- 
ests are directly involved. 


BERNARD F. DevutscH, J.C.D., I.C.D. 


Tue CaTHo.tic UNIVERSITY OF AMERICA 


(To be concluded) 


111 The rubric is missing and supplied from the Latin rubric of Agyleus— 
NOAILLES, p. 264, note 5; cf. ibid., p. 264; Scorr, p. 269. Henricus Agyleus in 
1560 published the first Latin translation of Leo’s Novels from the Codez 
Marcianus graecus; cf. NOAILLES, p. viii. 


112 Cf, Nov. 16, supra, § 16. 








THE ROMAN SYNOD 


URING the last days of September, 1960, the Vatican 

Press published a work of no little significance for 

Rome and the Catholic world. The volume, Prima 

Romana Synodus A. D. MDCCCCLX;, contains the statutes 

of the Synod held in Rome last year, nine addresses delivered 

by Pope John XXIII on that occasion, other synodal acts, and 

three indices. One of these, of approximately 3,500 entries, 
is a very useful analytical index of the statutes.” 

Though prompted by the publication of these documents, 
the article that follows is neither a review of them nor a sum- 
mary of the statutes. Its aim is to discuss the Roman Synod, 
chiefly from the canonist’s point of view, against the back- 
ground of the current law on diocesan synods, with emphasis 
on synodal legislation in general and the legislation of the 
Roman Synod in particular. The discussion will close with a 
short list of conclusions.’ 


I 


1. A diocesan synod is defined as an assembly, lawfully con- 
voked by the bishop, in which he meets with the principal 
priests of the diocese to treat of matters related to the par- 
ticular needs of the clergy and laity in his jurisdiction.‘ 


1 Vatican City, 1960, in 8°, pp. xvi-622, Lire 2,800. 


2 The statutes are 755 in all. Statute 6 declares that “the authentic text of 
the Roman Synod is published only in the Latin language.” The statutes be- 
came effective on the Feast of All Saints, November 1, 1960. 


3In this article, the translation of all passages from Benedict XIV’s De 
Synodo Dioecesana, from the Code of Canon Law, and from the Latin or 
Italian documents, including the synodal statutes, found in Prima Romana 
Synodus, is the work of this writer. In the course of the article, De Synodo 
Dioecesana is cited De S. D., and the indication of the “ column ” refers to the 
edition of Benedict XIV’s book by Migne, Theologiae cursus completus, vol. 
XV (Paris, 1841). Prima Romana Synodus is cited Prima R. 8S. 


4 Cf. can. 356, § 1. 
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This definition, marked somewhat by the coldness of the 
legal style, becomes alive in the words of John XXIII: 


The Roman Synod is a great grace ... a great manifestation 
of spiritual force . . . signifying order, harmony, peace .. . a 
meeting of the bishop with his priests so that, in Rome, the 
Catholic faith may ever more flourish, Christian morals receive 
fresh impetus, and the discipline of the clergy and people more 
suitably respond to the needs of the age and be truly strength- 
ened.5 


Canons 356-362 of the Code regulate the diocesan synod in 
its convocation, membership, preparation, and legislation.® 

2. First of all, the law commands that a diocesan synod be 
held in all dioceses at least once every ten years." 

The fact that the Roman Synod of 1960 is termed “ first ” 
raises the question why the diocese of Rome allowed so much 
time to elapse before holding a synod. Many have attempted 
an answer. Benedict XIV (1740-1758) somewhat justifies the 
“ diuturna omissio”’ on two counts. First, he says, 


the Roman diocese is almost completely enclosed within the 
walls of one city: both the Sovereign Pontiff and the Cardinal 
Vicar can, with a single glance as it were, see all the pastors, 
priests, and others of the clergy, as well as summon any of 
them at any time; and these, in turn, when there is need, can 
always approach the Pope or his vicar—a situation unparalleled 
in other dioceses, which usually consist of churches, places, and 


5 Prima R. S., pp. 489, 490, 516, 326, vii. In the volume Prima Romana 
Synodus, the word “Synod” means either all acts of the Synod or only the 
synodal statutes. In the title of the volume it is used in the former sense; in 
the synodal statutes, at times at least, in the second. 


6 On the diocesan synod, in addition to Benedict XIV’s classical work, cf. 
Pistocchi, De Synodo Dioecesana (Turin, 1922); Vito, Jl Sinodo Diocesano 
(Naples, 1928); Donnelly, The Diocesan Synod (Washington, 1932); Johnson, 
“A Practical Approach to a Diocesan Synod,” Tue Jurist, XX (1960), 63-68. 


7 Cf. can. 356, §1. Pre-Code law made it obligatory to hold a synod every 
year; cf. Council of Trent, Sess. XXIV, de ref., c. 2; Schroeder, Canons and 
Decrees of the Council of Trent (St. Louis, 1941), pp. 192 f. 
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towns quite distant one from another and from the city where 
the bishop resides.® 


Secondly, Benedict XIV continues, 


it must be noted that there are in Rome many congregations of 
cardinals ... in which also the day-to-day ecclesiastical affairs 
of Rome are frequently treated and controversies arising among 
the clergy settled. The omission of the synod, then, does not in 
any way impair the ecclesiastical discipline of the City, since 
whatever the synod could do with difficulty and delay for the 
reform of the people and clergy is more easily and rapidly done 
by the Sovereign Pontiff or the congregations of cardinals.® 


In his address for the opening ceremony of the Synod, Pope 
John XXIII gave this explanation: 


It [the Roman Synod of 1960] is the first in the eventful his- 
tory of Rome, mother of the Christian nations, and it is worthy 
of the utmost respect. . . . Let us carefully refrain from judg- 
ing, in a less favorable and kind light, the holding of a synod 
so late in the City’s history, while for centuries and centuries 
diocesan synods have been held, and continue to be held, in all 
the Catholic countries of the world, especially since the promul- 
gation of the acts of the Council of Trent. The reason is that 
where there rises perennial . . . the most pure and uncon- 
taminated fountainhead of the authority of the Holy Church 
... all is simplified, and there is no need of special discussions 
or directives.!° 


Not without bearing may have been the very presence of 
the Pope in Rome, not only as head of the universal Church 
and bishop of the diocese, but also as temporal ruler (in this 
last capacity at least until 1870). This unique situation and 
the attendant special conditions were so many reasons for her 
not feeling the need of a synod as much as other dioceses. 

Some believe that the work of the synod was at times ac- 
complished through the Roman provincial councils and the 


8 De S. D., 1. II, c. 3, n. 6 (column 832). 
9 Ibid. 


10 Prima R. S., pp. 307 f. 
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Apostolic visitations." Two such visitations were made dur- 
ing this century: one was ordered by St. Pius X in 1904, the 
other in 1932 by Pius XI. 

The term “ first” in reference to the Roman Synod of 1960 
is not to be taken literally. It is more correctly understood to 
mean first after the Council of Trent, as is also borne out by 
the subtitle heading the pertinent section of Pope John’s open- 
ing address: “ Prima Synodus Romana post Concilium Tri- 
dentinum celebrata.” * 

One might ask: Why then a diocesan synod in Rome when 
a synod there seemed hardly necessary or useful? In reality, 
the conditions existing at the time of Benedict XIV and even 
more recently have gradually but drastically altered. Suffice 
it to mention that in the last sixty years Rome has seen an in- 
crease in population from 400,000 to more than 2,000,000 ** 
and that in 1921 she had 62 parishes with an average of 11,000 
souls per parish as against 190 parishes with an average popu- 
lation of 10,500 in 1960.** It must also be remembered that, 
while in past centuries the central agencies of the Church 
(congregations, tribunals, offices) were keenly interested in 
what went on in the city, now they must of necessity restrict 
themselves to the problems of the Church at large. 

3. The diocesan synod is convoked and presided over by the 
bishop.* In it, he is the only legislator, the other members 
enjoying only a consultive vote.’® This belongs to the bishop’s 


11Cf, the unsigned article “Alla vigilia del Sinodo Diocesano di Roma,” 
L’Osservatore Romano, Jan. 24, 1960, p. 4; Ragonesi, “Il primo Sinodo 
Diocesano in Roma,” Ecclesia, Jan. 1960, pp. 18-22. 

12 Prima R.S., p. 307. 

13 [bid. 

14 Cf. Caprile, “Il Sinodo di Roma,” Civilta Cattolica, I (1960), 407. 

15 Cf. can. 357, § 1. 

16 Cf. can. 362, and statute 1 of the Roman Synod (“Unus est in hac 
Synodo legislator Summus Pontifex, Romanae dioecesis Episcopus”). But 
synodal examiners and parish priest consultors are appointed at the diocesan 


synod through the proposal of the bishop and the approval of the synod; cf. 
can. 385, § 1. 
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ordinary jurisdiction and is one of his most important rights. 

This right was exercised to the fullest by the bishop of 
Rome in the recent synod. He himself publicly recognized 
his role in it; and, rather than of a right, he spoke feelingly 
of a pastoral responsibility in his address at the solemn pro- 
mulgation: 


The lively sense of Our pastoral responsibility as Episcopus 
Romanus suggested that We personally assume the immediate 
and total task of convoking, in accordance with the sacred 
canons, the Diocesan Synod, of directing its preparation, of 
determining its statutes.1* 


It was he, in fact, that first announced, in an historic speech 
to the Cardinals on January 25, 1959, his intention to hold a 
synod for his diocese; ** that gave precise instructions for its 
preparation; that kept a sharp eye on all the preparatory 
work; that encouraged his collaborators in this undertaking; 
that prayed and requested prayers for divine assistance; that 
opened the Synod in the Lateran basilica on January 24, 1960, 
continued it in his Vatican palace on the three succeeding 
days, and closed it, with a magnificent display of liturgical 
ceremony, in St. Peter’s basilica on January 31, 1960. De- 
spite the multiplicity of vexing problems that crowd his day 
and keep him constantly solicitous for all the churches 
throughout the world, he found the will and the time to in- 
terest himself, with dynamic serenity and youthful vigor, in 
the synod of the one church particularly dear to his heart. 
Special mention should be made of the various addresses the 
Holy Father delivered at the Synod—another exemplary evi- 
dence of the earnestness with which he fulfilled the norms of 


17 Prima R. S., p. 513. 


18 These are the words with which John XXIII, in the Monastery of St. 
Paul-outside-the-Walls, made the announcement: “ Venerable Brothers and 
dear sons, though admittedly trembling a little with emotion, yet with humble 
resoluteness of purpose, We pronounce before you the name and plan of this 
double celebration—a Diocesan Synod for Rome and an Ecumenical Council 
for the universal Church. . . . They will happily lead to the hoped-for and 
expected revision of the Code of Canon Law.”—AAS, LI (1959), 68. 
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the sacred canons in regard to the bishop’s right and duty to 
supervise and to direct and to breathe the spirit of life into 
the diocesan synod.*® 

4. “The diocesan synod is to be held in the cathedral 
church, unless a reasonable cause suggests otherwise.” 7° In 
elaborating upon this point, Benedict XIV quotes from an 
address given by St. Charles Borromeo at the Milanese synod 
of 1584: 


The very place wherein we gather is most worthy of considera- 
tion. This is in fact nothing less than God’s hall and His royal 
house and heaven’s gate. Here personally and really the whole 
Christ is present. ... Here all things are sacred, all things 
breathe sanctity, all inspire filial reverence, for they make us 
aware of where we are and before whom we stand.** 


Benedict XIV notes further: 


If possible, the cathedral church is to be chosen, for it is linked 
to the bishop by a closer bond and is the mother and head of 
the other churches. But the bishop is not forbidden, for some 
reasonable and appropriate cause, to hold the synod in another 
church.”? 


Of course, what canon 357 prescribes pertains only to the 
solemn sessions. The preparatory sessions may be held in any 
suitable place.** 


19The spirited leadership of Pope John XXIII, gently but relentlessly 
forging ahead despite a somewhat diffused skepticism and other obstacles to 
his plan, was vividly illustrated by Cardinal Gaetano Cicognani in an address 
delivered at the Lateran University, “Sollecitudini pastorali del Santo Padre,” 
L’Osservatore Romano, Nov. 4, 1960, p. 3. 


20 Can. 357, §2. “The term ‘church’ here includes not only the church in 
a strict sense but also every other sacred place adjoining the church and be- 
longing to it.”—De S. D., 1. I, c. 5, n. 5 (column 820). 


21 Jbid. (column 821). 
22 Jbid., n. 6 (column 821). 


23 Donnelly, The Diocesan Synod, p. 54. This distinction had already been 
made by Benedict XIV: “There must be a distinction between the meetings 
that preceded the synod and the synod proper. The former were wont to be 
held in the bishop’s house while the latter was held in church.”—Ibid., n. 5 
(column 820). 
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The Roman Synod was solemnly opened in the Roman 
cathedral, the patriarchal archbasilica of St. John Lateran, 
“the mother and indeed the apex and summit of all the 
churches in the world ” **—in the very place where five of the 
twenty ecumenical councils had been celebrated. The three 
working sessions of the Synod were held in the Vatican pal- 
ace: Holy Mass was celebrated in the Sistine Chapel, the 
synodal statutes were read in the Hall of Benedictions. The 
impressive closing of the Synod took place in the patriarchal 
basilica of St. Peter. 

Prescinding from the immediate reasons for holding the 
Synod in these three places,”® it seems eminently fitting that 
such an important assembly should meet, in addition to St. 
John’s basilica, in the great chapel of the Vatican and the 
adjoining hall, as well as in the basilica “ made sacred by the 
tomb of the Prince of the Apostles, the basilica that is in a 
sense the rock of the faith and the foundation of the 
Church.” *® 

5. The current prescriptions for membership in the synod 
are found in canon 358. Paragraph 1 lists those who must 
be summoned. Paragraph 2 lists those who may be invited 
if the bishop judges it expedient, and further rules that 
these enjoy the same right of voting on all matters treated 
in the synod as those whose attendance is obligatory, unless 
the bishop has provided otherwise in the letters of invita- 
tion. 

The roster of those summoned or invited to the Roman 
Synod appears in two documents. One, the intimatio ad 
Synodum,” sent out by order of the Sovereign Pontiff and 


24 Statute 620, $1. 


25In his address opening the Synod, Pope John XXIII gave “ the inclem- 
ency of the winter season” as a reason for holding the three synodal sessions 
in the Vatican palace. Cf. Prima R. S., p. 317. 


26 Statute 620, §1. 
27 Prima R. S., pp. 531 f. 











THE ROMAN SYNOD 177 


signed by Msgr. Dante, prefect of pontifical ceremonies, 
summons all the cardinals and high ranking prelates usually 
called to be present for solemn papal functions. The other, 
entitled Convocationes ad Synodum,” likewise sent out by 
order of the Holy Father, was signed by Archbishop (now 
Cardinal) Traglia in his capacity as Chairman of the Syno- 
dal Committee. Among the many persons listed therein, 
it might be of interest to note the following: all pastors of 
the entire territory of the diocese of Rome; the rectors, 
whether of the secular or regular clergy, of all Roman uni- 
versities and other institutes of higher learning, and a priest 
teaching in each of these institutes; the general ecclesiasti- 
cal assistant and the national and diocesan assistants of the 
various branches of Catholic Action; forty parochial assist- 
ants: twenty of the secular and twenty of the regular 
clergy; ten teachers of religion in public schools; ten priests 
from among those assigned to the spiritual care of patients 
in hospitals and clinics; two priests from among those as- 
signed to the spiritual assistance of prisoners; two profes- 
sors of the Minor Roman Seminary, chosen by the Rector; 
ten priests from among those teaching in schools and insti- 
tutes directed or staffed by the secular clergy or by religious; 
three priests from among the confessors and three from among 
the chaplains of women religious. 

A note appended to the second document stated: “In 
case of lawful impediment, the persons summoned will act 
in accordance with the rules of canon 359, § 1, of the Code 
of Canon Law.” *® This reference to canon 359 in regard to 
all persons convoked, without distinction, is of special im- 
portance for it adds weight to the opinion of the canonists 
who assert that this canon applies also to those whose at- 


28 Tbid., pp. 533-535. 


29 Tbid., p. 536. Can. 359, § 1, reads: “ Those required to attend a synod but 
prevented from doing so by a legitimate impediment are not permitted to 
send a proxy to attend the synod in their name, but they shall inform the 
bishop of the impediment.” 
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tendance the bishop is free to request, as provided in canon 
358, § 2, when they are actually invited by him to attend.* 

6. The very nature of the synod makes a definite and de- 
tailed preparation imperative.*t The Code has specific sug- 
gestions and precise rules for this preparation. Thus the 
bishop is invited, if he deems it opportune, to appoint at a 
reasonable time before the synod one or more committees of 
the clergy for the purpose of preparing the questions to be 
treated in the synod.*? The law further states that “ before 
the opening of the sessions, the bishop shall provide that a 
schedule of the proposed statutes be given to all who were 
called to and are in attendance at the synod.” ** Finally, the 
Code commands that “in the preparatory sessions, held under 
the presidency of the bishop himself or his representative, the 
proposed questions be submitted for the free discussion of all 
present.” #4 

The Code does not specify exactly when the preparatory 
sessions are to be held. Some commentators seem of the 
opinion that these and the solemn sessions should be more 
or less simultaneous. In reality, the preparatory meetings 
should be held sufficiently in advance of the solemn sessions 
to allow adequate time for appropriate study and discus- 
sion and further suggestions, particularly when the final 
draft of the statutes is to be promulgated in the synod.* 


30 See, on this question, Abbo-Hannan, The Sacred Canons (2. rev. ed., 2 
vols., St. Louis: Herder, 1960), I, 380. 


81“Tt is not too much to say that, if the synod is badly prepared, that is, 
in a careless and superficial manner, it will mean little more to a diocese than 
a mere formality complying with the letter of the law but not fulfilling its 
spirit, and consequently not producing the salutary fruits for the common 
welfare of both clergy and faithful which should be the result of such an as- 
sembly.”—McGuigan, “The Diocesan Synod” (Unpublished dissertation, The 
Catholic University of America, Washington, 1927), quoted in Donnelly, The 
Diocesan Synod, p. 177. 


32 Can. 360, $1. 

33 Can. 360, § 2. 

34 Can. 361. 

35 Cf. Donnelly, op. cit., pp. 84f. 
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While canon 360, §1, leaves the appointment of pre- 
synodal commissions to the discretion of the bishop, canon 
361 obliges the bishop to hold the preparatory sessions, and 
states that discussions therein must be entirely free. This 
free discussion of the clergy is obviously of the essence of 
the synod. Should the synod consist simply in the reading 
of statutes definitively pre-determined by the bishop with- 
out consultation, discussion, or explanation, there would be 
no reason for it. The decrees might just as well be issued 
as extra-synodal episcopal laws. 

These instructions and suggestions alike were scrupu- 
lously heeded both in planning the Roman Synod and in 
preparing for it. 


Technical preparation 


Pope John XXIII first appointed a synodal committee 
(consilium synodale) responsible for “all those things that 
are to be treated in the synodal sessions.” ** The synodal 
commissions (coetus synodales) were eight, one for each of 
the following matters: persons (both clerics and lay per- 
sons: their rights and duties); teaching office (preaching, 
catechetical instruction, Catholic press, ete.); divine wor- 
ship and sacramentals; sacraments; apostolate of the laity; 
Christian education of youth; ecclesiastical property; wel- 
fare work and aid to persons in need. 

All the members of these commissions and the synodal 
consultors were prelates and priests, both diocesan and re- 
ligious, well known for their theological, pastoral, and ca- 
nonical proficiency, their prudence, and their keen insight 
into the affairs and conditions of the diocese. 

For several months (April 10-August 7, 1959) the syn- 
odal commissions were at work, first making a diligent survey 
of all pertinent matters and then carefully drafting their 
recommendations and conclusions into proposed statutes. 


36 Prima R. S., p. 523. 
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During the first half of September these were printed and 
submitted to the scrutiny of the consultors of the central 
synodal committee and of others in the Roman Curia and in 
the diocese. When their observations had received due con- 
sideration, the synodal committee proceeded to redraft the 
statutes, which were then presented to the Holy Father 
(December 14). Two days later the work of translation 
into Latin was begun, under the supervision of Msgr. A. 
Tondini; and during the first half of January, 1960, the stat- 
utes were printed and a copy was presented to all the par- 
ticipants in the synod.** The volume was entitled Primae 
Romanae £ynodi Constitutiones A. D. MDCCCCLX and it 
consisted of 770 statutes.** 

Concerning this phase of the preparation, it must be em- 
phasized that, in obedience to the express will of the Holy 
Father, the consultation was by no means limited to the 
members of the various synodal commissions. In fact, a 
meticulous and far-reaching plan of diocesan consultation was 
successfully put into action. This consultation had two major 
purposes in view. It aimed at gathering all the elements 
necessary and useful for a thorough knowledge of the true 
conditions and problems, religious, moral, and administrative, 
of the diocese of Rome. Thus the Synod was to be marked 
by a note of concrete actuality and up-to-dateness. Further- 
more, the diocesan consultation sought to make both the 
clergy and the laity important sources of proposals and, 
through this extensive collaboration, to create the persuasion 
that the ensuing laws would not only be the most necessary 
but also the most opportune. Such a persuasion, on a large 
scale and at all levels of the population, would be invaluable 
in eliciting the prompt, loyal, and universal observance of the 


37 This information was taken from Caprile, “Il Sinodo di Roma,” Civilta 
Cattolica, I (1960), 406. 


38 The final edition, published in September, 1960, contains 755 statutes. 











THE ROMAN SYNOD 181 


statutes later to be authoritatively promulgated by the Holy 
Father.*® 


It may be said that all the vital and active forces of the 
diocese have co-operated, though in different measures, in the 
preparation of the Synod, the ordinary faithful included. 
These were allowed to express their desiderata through their 
priests or directly, by writing to the secretariat of the synodal 
committee. The result was an impressive number of sugges- 
tions, proposals, criticisms, desires, hopes. This precious ma- 
terial, at the disposal first of the various synodal commissions 
and then of the general committee, was carefully examined and 
screened and, so far as possible and expedient, used in the fram- 
ing of particular statutes.*° 


This consultation assumed unprecedented proportions, go- 
ing beyond what has ever been said or recommended by can- 
onists, including Benedict XIV, or done on the occasion of 
other synods. It truly brought into the Roman Synod the 
voices and comments of clergy, religious, and laity. 

Some major steps in this consultation are mentioned in the 
Apostolic constitution Sollicitudo omnium ecclesiarum, with 
which Pope John XXIII promulgated the First Roman Synod. 
Once the first draft of the synodal statutes had been prepared, 
the Pope says, 


We commanded that it be sent to all pastors, provincial supe- 
riors, heads and rectors of “ colleges,” so that each might give 
his opinion on this tentative project of laws. ... Later, when 
the body of proposed synodal norms was ready, We sought the 


39 The entire second chapter of Book I of Benedict XIV’s De Synodo 
Dioecesana is a discussion of “ the usefulness of the diocesan synod.” Among 
other things, he indicates the many advantages that result from the diocesan 
synod by reason of this consultation of the bishop with pastors and priests 
and through them with the faithful. Benedict XIV quotes what St. Charles 
Borromeo said in one of his Milanese synods: “ A synod is a kind of general 
visitation; we visit some particular churches during the course of the year, 
but here all priests and clerics and, in them, the people assigned to their 
care.”—I, I, c. 2, n. 2 (column 810). 


40“ Alla vigilia del Sinodo Diocesano di Roma,” L’Osservatore Romano, 
Jan. 24, 1960, p. 4 (translation ours). 
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opinion not only of the Cardinals residing in the City and of 
the Prelates in charge of the departments of the Roman Curia, 
but also of the synodal consultors, of the group representing 
the pastors, and of other ecclesiastical persons in the City; 
and all stated in writing what they had to say in this regard; 
and this was indeed most pleasing to Us.*! 


Even the very last days before the opening of the Synod, all 
who had been summoned were thus instructed: “ Those who 
have to submit observations concerning the proposed synodal 
statutes must do so before the solemn opening of the Synod 
or even during the Synod by means of a letter addressed to 
the chairman of the Synodal Committee.” ** Finally, once 
the Synod was closed, the Pope ordered that “ any objections 
to the synodal norms, read in the synodal sessions, as well as 
any suggestions regarding them, be diligently collected, and 
then the final text of the laws prepared in view of its promul- 
gation.” * 


Spiritual preparation 


There was also a well planned and well realized spiritual 
preparation to implore God’s blessing on the Synod, to im- 
press the clergy and the people with its importance, to unite 
in an ever closer bond of charity the clergy and the people of 
Rome. Priests, religious, and faithful were asked to pray for 
the success of the great meeting about to take place. Thou- 
sands of copies of the prayer specially composed by the Sover- 
eign Pontiff were distributed in all parishes and religious com- 
munities with the request that it be fervently and frequently 
recited.** On February 23, 24, and 25, 1959, a triduum was 
held in all basilicas and collegiate churches to ask God’s bless- 
ing on the works of the Synod. From that time until the clos- 
ing, the collect of the Holy Spirit was made obligatory tam- 


41 Prima R. S., pp. xi, xii. 

42 Ibid., p. 536. 

43 Jbid., p. xv. 

44 For the Italian text of this prayer, cf. ibid., p. 522. 
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quam pro re gravi in all Masses in the diocese of Rome. 
Many spiritual retreats were given for the clergy. On Janu- 
ary 10, 1960, two weeks before the opening of the Synod, a 
“synodal day” was observed with prayers and appropriate 
explanations in all Roman parishes. 


II 


1. As previously quoted from canon 356, § 1, the matters 
to be treated in the diocesan synod are exclusively those re- 
lating to the particular needs of the clergy or people of the 
diocese. Per se, no synod should concern itself, either in the 
preliminary discussions or in its legislation, with questions 
not bearing on their welfare. Moreover, the synod is forbid- 
den to intrude into areas outside the boundaries prescribed by 
common law,** which prohibits the taking of measures against 
norms already found in the general law of the Church,** 
whether in or outside the Code, or on any other matter ex- 
pressly removed from the competence of the bishop, or on 
rights sanctioned by certain privileges and legal customs.** 
The synod may, however, legislate on certain matters not 
mentioned in the current general law of the Church. As to 
matters mentioned in the Code, it must confine its considera- 
tions to questions on the observance or scope of the law where 
clarification and elaboration are warranted by the limited 
treatment of the Code.** 

More specifically, the legislation of the synod may be said 
to have the following functions or aims: (a) It completes 


45 Cf. can. 335, $1 (“ad normam sacrorum canonum”), 
46 Cf. can. 497, § 2, 838, 866, §$ 1, 3. 
47 Cf. can. 216, § 4, 983, 1038, 1244, § 1, 1507, $ 1,.1909, § 1. 


48 Donnelly, The Diocesan Synod, p. 88, defines the competence of the synod: 
“(1) It can urge more definitely matters treated only substantiaily by the 
Code; (2) it can determine more definitely matters treated only substantially 
by the Code; (3) it can make provisions on matters not mentioned in the 
Code.” Donnelly’s statement is right, provided the term Code is understood, 
in this context, in a broad sense, so as to mean the entire body of general laws 
currently in force throughout the Church. The Code, particularly today, is 
but a limited source of ecclesiastical law. 
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what the common law, in its sobriety, has left, explicitly or 
implicitly, to the legislative initiative of the subordinate legis- 
lator. (b) It applies, more or less rigidly, in more or less de- 
tail, the norms of the current common law to the concrete 
realities of time and place. (c) It supplies weighty questions 
and prudent suggestions for submission to the supreme legis- 
lator in the Church. From the contact of the clergy of a dio- 
cese with the bishop in the synod may come the knowledge or 
the acute awareness of problems and situations that exist but 
that the synod cannot meet, solve, or remedy.*® (d) It urges 
the observance of the general law and even of particular laws 
not duly regarded or obeyed.” As this is a grave responsi- 
bility of the bishop, not infrequently synodal statutes re- 
mind the clergy or the people of certain norms of the sacred 
canons to urge a more exact observance or to recommend a 
continued faithful obedience.®* (e) It formulates statutes not 
always rigidly juridical but often pastoral in their concern and 
expressed in a form that is merely exhortatory. Canon 356, 
§ 1, does not describe the diocesan synod as a legislative as- 
sembly in a strict sense but as a meeting that deals with mat- 
ters related to the welfare of the clergy or people of the dio- 
cese. Even the Code contains canons that are exhortatory 


49 Cf. De Echeverria, El Matrimonio en el Derecho canénico particular 
posterior al Cédigo (Vitoria, 1955), p. 42. 


50 This point is well taken by Benedict XIV, op. cit., 1. VI, c. 1, n. 2 (column 
972): “The bishop must also diligently examine the decrees of the Council of 
Trent, the laws of the Sovereign Pontiffs, the mandates of the Roman Con- 
gregations, and his predecessors’ statutes so as to follow in their steps and see 
whether those norms, re-presented and again inculcated, are sufficient to check 
the abuses he wishes to correct. It is certainly not necessary that new laws 
be made in every synod. At times it is proper and fitting simply to give new 
life to old ones and insist on their observance.” 


51 Cf. can. 336, $1 (“Observantiam legum ecclesiasticarum Episcopi ur- 
geant”’). 


52 This fact does not change the nature of the laws or transform general 
laws into particular laws. Hence local ordinaries cannot argue, from the in- 
clusion of such norms in their synodal statutes, that they have the power to 
dispense from them. Cf. can. 336, §1. Cf. on this point De Echeverria, op. 
cit., p. 43. 
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(recommendations, warnings, counsels) and therefore not ab- 
solutely obligatory.’ A fortiori, this pastoral preoccupation 
and style is to be found in the regulations issued in a diocesan 
synod.** 

Precisely what matters are to be considered in a synod? 
Would it be possible to list them completely? Benedict XIV 
again has the answer: “ We should assume a task not only 
difficult but impossible, were we to attempt to set down in de- 
tail all that could be treated in diocesan synods. . . . Therefore 
we simply state in a general way that... the bishop must de- 
cide what is necessary or useful to repress vice, promote vir- 
tue, reform corrupt morals, and restore or foster ecclesiastical 
discipline.” © 

Benedict XIV further notes that needs will vary with the 
diocese. What is of help to one may be of no advantage or 
even of positive harm to another. “ Not all laws are suitable 
for all places and times; and what the situation in one diocese 
calls for here and now, might in another diocese, were it there 
determined, prove unsuitable, useless, and at times even 
harmful.” °° 

2. What matters were treated in the Roman Synod may be 
gathered from its statutes ** and other official documents, in- 


53 Cf. Abbo, “ The Revision of the Code,” Tue Jurist, XX (1960), 373-374. 


54 Cf. De S. D., 1. VI, c. 2, n. 2 (column 974). Benedict XIV, however, avers 
that there are cases and situations in which conciseness is in order; ibid. 
(column 975). He concludes: “ Nevertheless, since . . . one has to take into 
account so many circumstances that cannot be foreseen and appraised, we 
leave the bishop free to select the method he prefers for stating his synodal 
statutes, so long as he never deviates from the aim of looking after the salva- 
tion of souls.”—Jbid. On this entire question, cf. Lio, “ Metodologia giuridica 
e costituzioni del Sinodo di Roma,” L’Osservatore Romano, Jan. 31, 1960, p. 4. 


55 De S. D., 1. VI, c. 2, n. 2 (column 971). 

56 Ibid. 

57 The legislation of the Roman Synod comprises an introduction or pre- 
liminary norms (18 in all), dealing with synodal statutes in general and the 
diocesan curia; Book I, on persons, dealing with the Roman clergy, religious, 


and laity (statutes 19-220); Book II, on pastoral activity, dealing with the 
ecclesiastical magisterium, sacraments, divine worship and liturgy, the coopera- 
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cluding the various addresses of the Holy Father.* 

a) Some statutes deal with conditions peculiar to the dio- 
cese of Rome and not likely to arise in other dioceses, where 
circumstances are totally or notably different. The following 
are examples of such legislation: 


Any priest saying Mass in the diocese of Rome, even a pere- 
grinus or one simply passing through the diocesan territory, 
must name at the appointed place in the Canon only the Sover- 
eign Pontiff.5® 

A pastor performs his pastoral duty in Rome... ; there- 
fore he is appointed by the Roman Pontiff, receives from him 
the powers needed to fulfill his mandate, and helps him in the 
exercise of the episcopal ministry. The same pastor enjoys the 
privileges of certain honors granted by Benedict XV.® 

The faithful of the City shall with the deepest piety and 
devotion venerate and ask the intercession of the blessed Apos- 
tles Peter and Paul, the true fathers and shepherds of their 
exalted city... .® 

The custom, so common in Rome, of erecting little shrines in 
honor of the Blessed Virgin Mary is indeed praiseworthy... . 
Care should be taken that such shrines also be constructed in 
the new sections of the City.® 


Insistence on the fact that priests residing in the diocese of 
Rome are, whatever their dignity or rank, primarily shepherds 


tion of lay persons in the apostolate, and especially Catholic Action (statutes 
221-709); Book III, on Church property, dealing with ecclesiastical goods in 
general and in particular (statutes 710-755). 


58 The Pope’s addresses were delivered: Jan. 24, 1960, at the opening cere- 
mony of the Roman Synod; Jan. 25, 26, and 27, 1960, at the three synodal 
meetings; Jan. 28, 1960, to the Roman seminarians and other candidates for 
the priesthood in Rome for their studies; Jan. 29, 1960, to all women religious 
working in the diocese of Rome; Jan. 31, 1960, at the closing ceremony of the 
Roman Synod. All deserve intensive study. 


59 Prima R. S., statute 25, 4°. 
60 Statute 103. Cf. also statute 553. 


61 Statute 540, §1. Cf. also § 2 of this statute. 
62 Statute 539. See also statutes 552, 620, 621, § 1. 
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of souls and have a duty to help in the pastoral work ® also 
mirrors special conditions. In Rome, a great number of prel- 
ates and secular and religious priests are not directly engaged 
in the ministry, and there exists the danger that they mini- 
mize the apostolic exigences essentially inherent in the priest- 
hood." 

Statute 262 seems to have been aimed at an abuse that had 
crept into some churches in Rome: at times the homily or 
catechetical instruction was given by a priest other than the 
celebrant while the latter continued offering the Holy Sacri- 
fice. 

b) As the Bishop of Rome is the Sovereign Pontiff, he is 
above all current disciplinary laws of the Church not of divine 
origin. This explains any synodal legislation on matters out- 
side the competence of synods or the issuing of norms that an 
ordinary synod would be forbidden or not wont to enact.® 
The following are some cases in point: 


Any modification or amendment made by this Synod in 
general laws of the Church or in existing privileges and exemp- 
tions has force only in the diocese of Rome, unless it is other- 
wise expressly stated.® 


63 Cf. statutes 46, 47, 49, 172. For a detailed treatment of these statutes, cf. 
infra. 


64 Cf. Pope John XXIII’s address to the Roman Synod, Jan. 27, 1960 
(Prima R. S., pp. 398-416). He observes: “ Let us admit the bitter reality. 
The city of Rome has a population of approximately 2,000,000. Two hundred 
and twenty secular priests and 370 religious priests are dedicated to their 
pastoral assistance: 590 in all. This means one priest for 3,300 souls. But 
there are in Rome, for reasons of work or study, other priests, and they are 
many: and, as priests, they are all called to the direct pastoral ministry of 
souls.”—Ibid., p. 403. 

65 Statute 124 also arises from local conditions. It takes notice of and to 
some extent approves the relatively recent practice (in Rome) of common life 
for priests working in the same parish. Cf. can. 134. 

66 Another juridical consequence of this fact is that there is no appeal or 
recourse against the statutes of the Roman Synod. Prima Sedes a nemine 
iudicatur (can. 1556). 


67 Statute 3, §2. Cf. also statute 3, § 1. 
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All priests residing in the City, of any diocese, religious 
institute, age, nation, rite, office, or title, are bound by grave 
obligation to obtain, within a year from the promulgation of 
this Synod, on their own initiative, or having consulted their 
immediate superiors, the faculty to hear sacramental confes- 
sions and to preach the word of God... .® 

Clerics studying in Rome may return to their own diocese 
for vacations, whether during the scholastic year or during 
summer, provided they have the permission of their Ordinary 
and comply with the regulations of their “ college,” but they 
are not allowed to go elsewhere without having secured the 
written authorization of their Ordinary.” 

Contrary to the norm of canon 621, §1, even regulars who 
are mendicants by the very nature of their institute and have 
religious houses in the Roman diocese need the written per- 


mission of the Vicariate in order to seek alms in the territory 
of the diocese.”° 


c) The Roman Synod includes not a few statutes that per- 
emptorily declare or restate principles of dogmatic, moral, and 
pastoral theology and explicitly formulate some of their more 
general applications to present conditions. 

Statute 209 rules that “a lay person (laicus) has forever 
juridie personality in the Church; and from this it follows 
that, in accordance with the sacred canons, he has rights and 
duties that he cannot relinquish. Therefore, any attempt to 


68 Statute 47, $1. Cf. also ibid., $§ 2-5. 
69 Statute 52, §4. Cf. also statute 37, § 4. 


70 Statute 176, §1, 1°. Canon 621, § 1, allows regulars, who by the nature of 
their institute bear the name of and are in fact mendicants, to collect alms in 
the diocese in which their religious houses are established, with the sole per- 
mission of their superiors. Cf. also statute 721, about annual taxation (rang- 
ing from 1% to 2% of the net income) imposed on benefices and other 
juridical persons in the diocese. This tax, similar to the assessment imposed 
by the Second Plenary Council of Baltimore (n. 100) as a means of support- 
ing the bishop and the diocesan curia in the United States of America, seems 
much in excess of the law of the Code on the various diocesan contributions; 
ef. can. 1506. For another derogatio from the common law, compare statute 
21 and can. 114. See also statute 154. 
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renounce one’s Baptism is not only gravely sinful but in- 
valid.” 7 

Statute 211 clearly reaffirms: “ Teachings on moral obliga- 
tions are also part of Revelation. Therefore, religion cannot 
be separated from Catholic precepts, not even when one is 
filling state offices.” 

There are other important instances of similar legislation. 
One proclaims the right to private property: “ Against fal- 
lacies old and new, the private right to possess is to be upheld; 
which right, however, is to be reconciled with the rights and 
obligations of individuals as well as of the whole of human so- 
ciety.” * Another defends the right of the Church to instruct 
the faithful in their obligations as citizens, especially in times 
of political elections: “It is the right and the duty of the 
Church to teach the Christian faithful what their duties are 
in a political election.” ** Statute 444 gives confessors definite 
instructions in regard to the questioning of penitents: 


Let priests ... be mindful that the divine precept of the 
integrity of confession does not bind when it would result in 
grave harm (a harm extrinsic to the nature of confession) for 
either penitent or confessor. Therefore, any time it is reason- 
ably feared that interrogation would be the occasion of grave 
scandal to the penitent or spiritual harm to the confessor, it 
is to be avoided. In doubt, one must bear in mind the common 
opinion of the doctors that, in this regard, when there is danger 


of spiritual detriment, it is better to sin by default than by 
excess."4 


This type of legislation marks a definite departure from the 
common practice of synods, in which such sweeping state- 
ments, doctrinal definitions, and general applications are out 
of place. Several reasons may be adduced for the inclusion of 

71 Cf. can. 87, of which, in a sense, this statute may be considered a most 
significant interpretation. 

72 Statute 217, § 1. 

73 Statute 218. 

74 Cf. can. 888, § 2. 
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these and similar statutes in the Roman Synod. For the first 
time in history the Roman diocese was being given a compre- 
hensive corpus iuris of its own; it was fitting that a body of 
laws destined for the first city and diocese of the Christian 
world should place particular disciplinary measures within the 
perspective of certain essential premises and some of their 
basic conclusions. Secondly, while the Roman Synod is per se 
exclusively concerned with the Roman clergy and people and, 
as a rule, legislates only for them,” yet, because it is the 
Roman Synod, it stands as a model for all to examine with a 
view to penetrating the mind of the Vicar of Christ and learn- 
ing more closely sentire cum Ecclesia. It was therefore both 
appropriate and desirable that the Roman Pontiff should take 
this occasion to call attention to some of the principles most 
vital for maintaining or restoring Christian life today and for 
neutralizing current trends toward materialism and secularism. 

The importance of this doctrinal aspect of the Roman 
Synod cannot be overestimated. All that proceeds from the 
Bishop of Rome deserves the deepest respect and careful con- 
sideration of all Catholics. Especially is this so when the 
solemnity surrounding certain of his acts marks them as out- 
standing and when he himself underscores their value by using 
expressions to which the traditional interpretation attaches 
special significance. In the promulgation of the First Roman 
Synod, John XXIII solemnly declared: 


Having implored the aid of the most high and omnipotent 
God, and trusting in the assistance of the holy apostles Peter 
and Paul . . ., with certain knowledge [certa scientia], in the 
fullness of Our authority [de Nostrae plenitudine potestatis], 
as Sovereign Pontiff and Bishop of the Roman diocese. . . 
We promulgate these statutes of the First Roman Synod.”¢ 


d) When all has been said, however, it remains true that the 
majority of the statutes of the Roman Synod legislate on mat- 
ters that are of immediate concern to all bishops in all dioceses 


75 Cf. statute 9, § 1. 
76 Prima R.S., p. xvi. 
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and that are usually dealt with in every diocesan synod. Some 
such matters are: the spirit and life and discipline of the 
clergy; the fostering of vocations to the priesthood and the re- 
ligious life; the revitalization of the role of the parish; the 
promotion of sacramental and liturgical life; the pattern, in- 
terior and exterior, of the true Christian and his collaboration 
with the hierarchy in the effort to revivify all things in Christ. 

The limited scope of this article does not permit a lengthy 
exposition of each of these points as treated in the Roman 
Synod. It is possible, however, to indicate and comment 
briefly on the qualities that best characterize its statutes and 
make it a juridical and pastoral document worthy of study 
and imitation, servatis servandis, by future diocesan synods. 
These characteristics are: a cogent supernatural concern, a 
constant attention to existing conditions and problems, a 
realistic application of principles. 

(1) The supernatural concern is everywhere apparent. To 
make Rome a city of saints, to renew the discipline of clergy 
and people, to enkindle the zeal of religious associations, to in- 
crease the fruitful participation of the faithful in the sacra- 
ments and the liturgy—these were the reasons for the Synod, 
the purposes of all its works, discussions, exhortations, com- 
mands. The various addresses delivered by the Holy Father 
during the Synod reflect this spiritual preoccupation and 
manifest the Chief Shepherd’s personal effort to arouse in his 
flock the same stirring desire. 

Statutes recommending and demanding a high degree of per- 
sonal and collective sanctity are numerous. The priest, the 
Synod says, is an alter Christus. He does not belong to him- 
self, to his relatives, to his friends; he is a man of universal 
charity. To claim ecclesiastical benefices and offices of any 
kind, or to complain that they have not been obtained, is for 
the priest a sign that he is lacking in ecclesiastical spirit and 
therefore undeserving of the posts and offices he seeks. To 
acquire and preserve the supernatural spirit, priests, religious, 


77 Cf. statute 22. 
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and all who aspire to the clerical state, must seek to cultivate 
in themselves a true and exemplary piety, a total discipline, 
and a fervent zeal for souls.** Their first duty is that of at- 
tending to their own sanctification.” Priests are dispensers of 
charity to all, without discrimination.*° They must be most 
eager (paratissimi) to abide by the commands, counsels, and 
wishes of the Sovereign Pontiff, and respect and obey the 
sacred hierarchy and all competent superiors in the Roman 
Curia.*! They must also be most exemplary in their obedience 
to the laws of the state, not barring those regarding customs 
duties, fiscal matters, income tax, traffic regulations; in this 
connection, they must avoid deception and fraud of every 
sort.6? They shall guard against any exaggerated accumula- 
tion of money for themselves or relatives. Let them imitate 
St. Pius X, who in his testament could truly say: “ I was born 
poor, I lived poor, I want to die poor.” ** 

There are similar rules and instructions for the acquisition 
of the priestly spirit addressed to those preparing for the 
priesthood.** Only those young men may be admitted to 
sacred orders “ who have given adequate proof of a most pro- 
found piety (summam pietatem), proper knowledge, obedi- 
ence, moral integrity, detachment from money, a great zeal 
for souls, and all the virtues that will make the future priest 
rich in the spirit of the Lord and hence alien to that of the 
world.” % 


78 Cf. statute 23. For norms and recommendations concerning devotions 
and exercises of piety in detail, cf. statutes 24-33. 


79 Cf. statute 475, $1. 

80 Cf. statute 75. 

81 Cf. statutes 76, 77. 

82 Cf. statute 40. 

83 Cf. statute 82. 

84 Cf. statutes 473, 475, 477, 479. 


85 Statute 486, §1. This norm again makes it clear that the Church, 
struggling as she is with the grave problem of diminished or insufficient 
priestly vocations, has not the slightest intention of sacrificing quality for 
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Lay people, because of their dignity and their eternal des- 
tiny, must not content themselves with a naturally good life. 
They must pursue a way of life that is also supernatural. 
Above all, they must strive to live always in the grace of 
God.® To realize this ideal, they are asked to avail them- 
selves of the sacraments and all other means of sanctification 
and to follow the example of Our Lord, the Blessed Virgin 
Mary, and the Saints.*7 They must not passively accept 
progress in the arts and sciences but rather actively guide and 
direct it, further to promote the glory of the Creator, man’s 
dignity, and the welfare and peace of all.** All religious as- 
sociations (of Catholic Action, third orders, confraternities, 
and sodalities) must strive to make their members conform 
perfectly to Christian precepts, by stressing, in addition to 
personal and family obligations, those concerning mankind at 
large, one’s country, and the needs of the apostolate.*® The 
more fully to attain to evangelical perfection and the more 
suitably to prepare for the works of the apostolate, members 
of religious associations are advised to make spiritual retreats 
in common and to join in other collective exercises of piety 
and devotions.” 


quantity. Cf. S. Congregation of Sacraments, instruction, Dec. 27, 1930, AAS, 
XXIII (1931), 120; decree, June 9, 1931, AAS, XXIII, 457; circular letter to 
local ordinaries, Dec. 27, 1955, Bouscaren, Canon Law Digest, IV, 303-316. On 
priestly spirit and virtues, cf. John XXIII’s addresses to the Roman clergy at 
the three synodal meetings (Jan. 25-27) and to seminarians (Jan. 28); Prima 
R.S., pp. 335-457. It was in the address of January 26 that the Holy Father 
spoke regretfully of priestly souls that have been harmed by the union of 
heart and flesh in their journey through life and, with particular grief, of the 
idle fancy of some that the Church will renounce that centuries-old ornament 
of the priesthood, celibacy; zbid., p. 391. 


86 Cf. statute 210, § 1. 


87 Cf. statute 210, §2. For devotions recommended to the faithful (Blessed 
Sacrament, Sacred Heart of Jesus, Most Precious Blood of Jesus, Holy Name 
of Jesus, the common recitation of the Rosary in the home, the Apostles Peter 
and Paul), ef. statutes 532, 534, 535, 536. 


88 Cf. statute 220. 
89 Cf. statute 633. 
90 Cf. statute 636. 
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(2) A study of the Roman Synod shows how the actual 
situation and needs of the Church in the diocese of Rome were 
consistently taken into account. After the perennial and truly 
paramount problem of the personal sanctification of the clergy 
and religious, next in urgency seem to have been the follow- 
ing: how to supply adequate pastoral assistance for the peo- 
ple of the diocese, how to interest lay persons in the works of 
the apostolate, how to effect an active and dynamic trans- 
fusion of Catholic principles and feeling into the very blood 
stream of public life and culture and civilization. 

These problems and needs of Rome (problems and needs 
not exclusively Roman) are honestly faced against the back- 
drop of several threatening factors: a growing, restless popu- 
lation with inadequate spiritual assistance; an individualistic 
mentality that insidiously paralyzes even the “best” and 
tends to dull the supernatural social consciousness of the 
Christian (hence, breeding an absurd supernatural isolation- 
ism or solitariness) ; and, finally, a world making giant strides 
in many fields (popular education, science, entertainment, 
material progress), but a world in which religion is in retreat, 
when not tragically absent. Successfully to meet these chal- 
lenging situations, the Roman Synod attacks, it may be said, 
three possible types of isolation: the isolation of the priest, to 
make him a shepherd ever more totally dedicated to the spir- 
itual ministry; the isolation of the Catholic laity, to launch 
them, enlightened and united, in the work of saving souls, 
under the guidance of the hierarchy; the isolation or aliena- 
tion, so to speak, of the Catholic spirit and way, to infuse it 
into the nerve centers of human activity so as to reconcile all 
persons and harmonize all things in Christ. 

As to the priest, he is earnestly advised, whatever his dig- 
nity or rank, never to forget that he is a shepherd of souls.” 
As previously mentioned, all priests residing in Rome have a 
strict obligation to obtain faculties to hear confessions and 
preach the word of God.®? Secular priests, whatever their 


91 Cf. statute 46. 
92 Cf. statute 47, $1. Cf. also statutes 47, §§ 2-5, 64, 73, 74. 
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dignity or rank, shall readily aid, insofar as their offices and 
responsibilities permit, in pastoral work in the diocese. Like- 
wise superiors of religious, always observing the discipline of 
their institute, shall see to it that their subjects promptly 
dedicate themselves to the same pastoral activity.** All 
priests, diocesan as well as extra-diocesan, although they en- 
joy the privilege of the private oratory or of the portable 
altar, must, unless prevented by lawful impediment, celebrate 
Mass publicly, at an hour convenient for the faithful on days 
of precept. All must be aware of the needs of the faithful... . 
The work of the ministry, undertaken by priests willingly and 
gratuitously, and, if the case warrants it, at their own expense, 
will be of much benefit to them.” 

In a further effort to rescue priests from their isolation, the 
Roman Synod establishes that all priests, secular and re- 
ligious, visiting Rome with groups of faithful for the purpose 
of guiding or spiritually assisting them, are granted by 
synodal law, under certain conditions, the faculty to hear con- 
fessions, even in the four patriarchal basilicas.** Men re- 
ligious and those who live with them, may, at any time they 
wish to receive Communion, confess their sins to any priest 
who is present for the purpose of exercising the sacred min- 
istry and is free of any canonical impediment.®® In the same 
circumstances, women religious and women living with them 
may confess their sins to any priest present for the purpose of 
exercising the ministry, provided he actually enjoys the fac- 
ulty of hearing confessions of both men and women, granted 
him by any local ordinary; in this case, should outsiders ap- 
proach the confessional, the priest may hear their confessions 
also.** “In the territory of the diocese of Rome all priests, 


93 Cf. statute 49. 

94 Cf. statute 56. 

95 Cf. statute 65. 

96 Cf. statute 66, § 1. 

97 Cf. statute 66, §§ 2, 3. 
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even peregrini (visitors), may confess their sins to any priest 
not bound by a canonical impediment; and should he not 
have the faculty to hear confessions, he acquires it in virtue 
of this synodal law.” °° This happy and wise reversal of trend 
is all the more remarkable when one recalls that in a recent 
past it was not easy, to say the least, to obtain faculties for 
confessions in Rome.*® 

As for the laity, Part IV of Book II of the synodal stat- 
utes 7° dwells on their obligation to participate in the apos- 
tolic work of the hierarchy. The apostolate, “a work per- 
formed to give glory to God and to promote the good of 
souls,” is a duty to be fulfilled even by lay persons though in 
a different manner from clerics and religious." It is a duty 
that stems from: the precept to love God—God wants all men 
to be saved; the precept to love our fellowmen—their supreme 
good consists in attaining eternal life; the doctrine of the 
Mystical Body, which is the Church—in it, all the faithful 
must be living and active members.’” The apostolate may 
take many forms, among them prayer and voluntary suffer- 
ing. The faithful are warned not to live their Christian life 
in isolation, as if each were mindful only of the needs of his 
own soul.’ It is warmly recommended that they fulfill their 
social responsibilities in the Church by joining religious associ- 


98 Statute 67, $1. 


99 For other instances of relaxation of the law concerning the faculty to 
hear confessions, cf. statutes 68, 69, 70, 71, 154, 3°. Cf. especially statute 68, 
§ 3, granting pastors, under certain conditions, the power to grant this faculty, 
in the territory of their parish, to all priests who are peregrint in Rome, 
whether secular or religious. 

100 This part is entitled, De adiutrice latcorum opera in apostolatu et 
praecipue de Actione Catholica. It consists of statutes 628-709. 


101 Cf. statute 628. 
102 Cf. statute 629. 
103 Cf. statute 630. 


104 Cf. statute 631. Cf. statute 301, stressing the importance, for the proper 
training of youth, that they be made aware of the honor of sharing in the life 
of the Church and being members of the Mystical Body. Cf. also statute 372. 
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ations? and, especially, associations of Catholic Action.’ 
They are reminded of their duty to favor and support the 
Catholic press, and parents are asked to be constantly on 
guard lest publications that enter their home prove detri- 
mental to the faith and morals of their children.*” 

In regard to political action, the Roman Synod cautions: 
“Those Catholics who, more effectively to contribute to the 
common good, are thinking of joining a political party, must 
choose that which gives greatest promise of safeguarding the 
supreme rights of God, the Church, and the true Christian 
conscience. . . .” 1° 

Catholics are invited to dedicate themselves to social action 
wholeheartedly and to join Catholic social associations and 
movements. Three main purposes are assigned to this ac- 
tivity: the building of a social order informed by Christian 
principles of justice, charity, and liberty; the protection of the 
workers’ dignity through an amelioration of their spiritual and 
material, moral and economic conditions; the infusion, in all 
citizens without exception, of a Christian awareness not only 
of their rights but also of their duties.’ 

To encourage the faithful to get out of their shells and be- 
come true members of the Christian and human family, the 
Synod insists on the exercise of the works of mercy, both as an 
individual and a collective responsibility.’ 

105 Cf. statutes 632-638. Here and elsewhere the Synod speaks of religiosae 


associationes. It undoubtedly means those associations that the Code terms 
associationes fidelitum (can. 684-725). 


106 Cf. statutes 639-664. Cf. especially statute 651, regulating the interrela- 
tions of associations of Catholic Action and other associations at the diocesan 
level. It may well be that the norm of statute 651 will form the basis for a 
new law for the universal Church when the Code is revised, if not sooner. 
The Synod reminds the faithful of their duty to engage in the works of the 
apostolate. It does not say that the apostolate can be exercised only within 
and through associations officially established or approved by the Church ad 
hoc. 


107 Cf. statute 660. 
108 Statute 664. Cf. also statutes 218, 246, 663. 
109 Cf. statute 665. Cf. also statutes 666-677. 

110 Cf. statutes 678-684. 





198 THE JURIST 


Finally, the faithful are instructed in how to spend their 
leisure and recreation in a Christian manner, how to work for 
the Christianization of the field of entertainment (movies, 
television, legitimate theater, sport, etc.), how to profit intel- 
lectually and morally from their occasional trips and annual 
vacation.’ 

Another evidence of the desire of the Roman Synod to make 
the faithful conscious of their belonging together in Christ is 
found in Book II, in the section on liturgical life.*’* It is there 
that one reads: 


If a liturgical rite admits of celebration in common, this is to 
be preferred: Baptism, for example, which is administered on 
Sunday afternoons to children born the previous week, should 
be performed in the presence of a good number of parishioners 
and parish clergy, thus to increase the community sense and 
add to the solemnity of the function. 


(3) As a logical result of the two principal characteristics of 
the legislation of the Roman Synod—burning supernatural 
concern and constant attention to pressing problems and 
needs—comes the sharp advertence to detail, the skillful ap- 
plication of speculative principles and general rules to well 
defined practical situations. 

No other statute in the Synod proves this truly Roman 
sense of proportion and balance better than statute 35. There 
we have a pastoral norm and a paternal exhortation that must 
have originated directly in the mind and heart of our Holy 
Father. Perhaps no one else would have dared to suggest it. 
Simply, serenely, unequivocally, it wipes away a harsh and 
harmful prejudice of long standing. Statute 35 refers to those 
unfortunate priests who may have left the Church and who 
live under ecclesiastical censure. Even to them, the Synod 
proclaims, God and the Church will not deny understanding, 
mercy, and pardon. Even they (and they especially, for theirs 


111 Cf, statutes 685-709. 
112 Cf. statutes 554-560. 
113 Statute 558. 
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is the most pathetic and desolate condition) are to be shown 
kindness and offered consolation: 


Priests under censure or other penalties, though they may 
have left the Church, must never cease to trust in God’s mercy 
and in their ecclesiastical superiors’ clemency and benevolence; 
all other priests, especially those who are friends of these un- 
fortunates, should seek, impelled by supernatural charity, to 
foster in them the same confidence. For all these unhappy 
persons who persevere in their defection, the norm so faithfully 
used by Pius XI should be applied: “ The less we can speak of 
God to men, the more we must speak of men to God.” In these 
circumstances, the unfortunates are not to be denied friendly 
relations or encouragement in adversities or, if needed, even 
material aid. 


A consideration of this statute, so deeply imbued with the 
spirit of Christ, the Good Shepherd, raises the reverent hope 
that Pope John XXIII, blending again the rights of justice 
with reasons for benignity, will find a way to solve a problem 
sorely afflicting the Christian community. Today, the num- 
ber of priests in such a pitiful condition, while unfortunately 
not statistically compiled, is certainly not negligible. In their 
frailty, probably in a moment of blinding passion or under 
seemingly unbearable pressure, many shepherds have been 
lost in the mist and tragically strayed from their office in the 
Church."* There is no denying that this problem is extremely 


114 This does not necessarily mean that they have lost their membership in 
the Church. “For not every sin, however grave it may be, is such as of its 
own nature to sever a man from the Body of the Church, as does schism or 
heresy or apostasy. Men may lose charity and divine grace through sin, thus 
becoming incapable of supernatural merit, and yet not be deprived of all life 
if they hold fast to faith and Christian hope.”—Pius XII, Mysticit Corporis, 
June 29, 1943, AAS, XXXV (1943), 193 (N.C.W.C. [Washington, 1943] n. 24). 
As a rule, not even an excommunication effects loss of membership in the 
Mystical Body. Of all censures or penalties, only one results in the exclusion 
of baptized persons from the fold of the Church: the penalty by which one is 
said, expressly or equivalently, te be cast out of the Church. Usually this oc- 
curs only when one is declared excommunicatus vitandus. Cf. Abbo-Hannan, 
The Sacred Canons, I, 124-127; II, 836 f. 
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difficult, complex, delicate. Some would say it is almost hope- 
less from a strictly human point of view and let it go at that. 
But others, while realizing its involved nature, feel that it 
may be possible realistically to come to grips with it, without 
completely disregarding existing situations.’® 

For less spectacular but nevertheless meaningful norms that 
show keen advertence to detail, the following regulations may 
be cited. One who is appointed pastor must, before assuming 
his responsibilities, make a spiritual retreat of several days.*’® 
Women religious seeking alms are not to be accompanied by 
boys or girls.‘*7 Confessors and preachers to women religious 
are forbidden to interest themselves in any way in the internal 
or external affairs of the community. They shall not remain 
in the religious house longer than the fulfilling of their duty 
requires."8 The pastor must explain infra Missam, every 


115 The writer speaks here of priests who have attempted marriage. But not 
only of them. No relaxing of the present discipline concerning the obligation 
of chastity for priests allowed the exercise of sacred functions is here even 
remotely intended or ever so slightly favored. History offers some examples 
of en masse dispensations from celibacy granted priests, especially in the case 
of those who had attempted marriage. All English priests who had married 
in the interval between the defection of Henry VIII and the accession of 
Queen Mary Tudor (1554) were given a dispensation of this type by Julius 
III. A similar “amnesty” was granted by Pius VII (August 15, 1801) to 
about 2,000 priests who had married during the French Revolution. Both 
dispensations forbade the exercise of any sacred function and declared the 
reduction of the priest to the lay state. Cf. ibid., I, 189f. Such exceptional 
dispensations were granted for a grave reason of a public character. Today, 
the ratio boni publici is not always required; cf. Coronata, De Matrimonio 
(Rome, 1946), n. 364. It may be added that this condition (a reason of a 
public character) would be met whenever unworthy and scandalous priests 
would be more promptly and more easily removed from the exercise of the 
sacred ministry by means of similar dispensations; or, if the priests have al- 
ready abandoned their place in the Church, whenever they would be greatly 
helped to become again worthy and exemplary members of the Mystical 
Body, repair scandal, and add their restored supernatural life to the promo- 
tion of the common spiritual good of the entire Christian community. 


116 Cf, statute 105, § 2. 


117 Cf. statute 196, 1°. 
118 Cf, statute 191. 
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Sunday and holy day, the Gospel or the Epistle . . . but for a 
period not exceeding fifteen minutes.’”® Rectors of seminaries 
shall make it possible for pastors to have the help of semi- 
narians for teaching boys, on Sundays and holy days, the 
fundamentals of Christian Doctrine.’ In the seminary, 
during the morning exercises of piety, at least one confessor 
must always be present and available.’*? Holy Communion is 
not to be distributed to the faithful with hosts consecrated in 
the Mass at which they are assisting before the celebrant has 
received Communion.” Pastors shall exhort parents to see 
to it that their children receive Confirmation ... as soon as 
they have reached the use of reason.’** Propriety requires 
that, ordinarily, a priest spend no less than twenty-five min- 
utes in the celebration of Mass.*** 


III 


1. As a general rule, the Roman Synod adhered closely to 
current norms governing diocesan synods.**> The manner of 


119 Cf. statute 259, $1. Cf. also statute 261, about Sundays and Sunday 
Masses in which a catechetical instruction for adults, according to a schedule 
of topics prepared by the Vicariate, must be substituted for the explanation 
of the Gospel or the Epistle. This norm is a compromise, and not a very 
happy one, in view of the two distinct obligations can. 1332 and 1344 impose. 
Conditions in Rome must be such as to allow no better solution of the prob- 
lem, at least for the present. 


120 Cf. statute 481. 
121 Cf. statute 484, § 2. 
122 Cf. statute 528. 


123 Cf. statute 391. 


124 Cf. statute 25, 3°. For other practical norms, cf. statutes 26, 27, 30, 34, 
605, $ 2, 608, 609, 612, 613, 748, 749, 751, 754. 


125 Even while promulgating the Roman Synod, the Sovereign Pontiff made 
it a point to show deep respect for the law of the Church on diocesan synods: 
“The current canonical legislation (C. I. C., Book II, part I, chapter III: De 
Synodo Dioecesana) allows us ten years of faithful execution of the present 
regulations before imposing the. obligation to hold another Roman Synod,”— 
Prima R. S., p. 518, 
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announcement, convocation, preparation, and celebration; the 
vigorous leadership of the bishop from beginning to end; the 
active participation of the entire diocese—all this points up 
the basic soundness and usefulness of the pertinent rules of 
the sacred canons, and constitutes an authoritative and prac- 
tical commentary on them. Furthermore, the Roman Synod 
gives a lesson to all, particularly to those in authority in the 
Church, on how canon law is to be respected and obeyed. 

2. Seldom did the Roman Synod depart from current disci- 
plinary laws on diocesan synods and, then, the departure was 
justified in view of the fact that the Bishop of Rome is also 
Sovereign Pontiff of the universal Church. Also to be borne 
in mind is the unique character not only of the Roman diocese 
but of the Roman Synod—the first, at least since the Council 
of Trent, in the history of Rome. 

3. The extensive consultation of the bishop with his clergy 
and people, his inviting and appreciating their opinions and 
suggestions on a variety of topics, made the preparatory phase 
of the Roman Synod truly remarkable. This policy might 
well set a precedent for other prelates in other synods and en- 
courage them to listen to the voices and learn the views of 
their subjects at all levels. True, the Church reserves to the 
competent superior full power and responsibility for making 
decisions; but this is not to say that the Church is not equally 
desirous that he be well informed and advised. The comple- 
mentary action of consultant and consulted stands out clearly 
as the keystone in the structure and organization of the dio- 
cesan, and the Roman, synod. 

4. A study of the legislation of the Roman Synod proves 
abundantly rewarding. It permits us to penetrate the mind 
of the Supreme Pontiff as to the best ways to meet problems 
the Church faces today on an almost universal front. It also 
provides a valid insight into the evolution of canon law, whose 
new trends may well be indicative of changes in a future re- 
vision of the Code. Chief among these trends are: the in- 
creased relaxation of the law (or, at least, of current practice) 
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concerning the granting of jurisdiction to hear confessions; 
the effort to make all priests ever more conscious of being, 
first and foremost, shepherds of souls; the adequate formation 
of a truly Christian laity and the promotion of the lay aposto- 
late; the establishment of coordinating organs for the proper 
interrelation, at the diocesan level at least, of all religious as- 
sociations, including the associations of Catholic Action. 

5. The legislation of the Roman Synod may be scrutinized 
for doctrinal statements, strictly juridical norms, or mere ex- 
hortations. But through it all runs a current of deeply felt, 
intense pastoral anxiety for priests, religious, and faithful 
alike. The Synod wants to rescue them from any and every 
isolation so that all will be fully conscious of their member- 
ship and role in the Mystical Body and act accordingly. 

6. From the various acts of the Roman Synod, especially its 
statutes and the Pope’s addresses, an ideal figure emerges: 
that of the bishop as father and shepherd. In an address de- 
livered at the Synod of Venice, in 1957, our present Pope 
(then Cardinal Ronealli, patriarch of that city) remarked that 
“the very Code of Canon Law reminds bishops that they are 
shepherds of souls and that they ought so to govern those sub- 
ject to them as not to lord it over them, but to love them as 
children and brothers.” 7° In the Roman Synod of 1960, this 
supernatural paternity and loving solicitude come to life in 
the person of John XXIII. His was indeed the synod of the 
father and the shepherd.’*" 


JoHN A. ABBO 
Tue CatTHotic UNIVERSITY OF AMERICA 


126 Cf. can. 2214, § 2. 


127 Concerning the Roman Synod, besides the writings already cited, one 
may usefully consult the following articles: Bugnini, “Come é stato celebrato 
il Sinodo Romano,” Palestra del Clero, XX XIX (1960), 363-366; Lio, “La 
pubblicazione ufficiale del ‘Primo Sinodo Romano,’” L’Osservatore Romano, 
Oct. 21, 1960; Civardi, “ L’apostolato dei laici nel Sinodo Romano,” “ L’azione 
sociale nel Sinodo Romano,” “I cattolici e i doveri civici nel Sinodo Romano,” 
“TL/’azione ricreativa nel Sinodo Romano,” ibid., Oct. 23, 24-25, 27, 28, 1960; 
Grasso, “I decreti del Sinodo Romano,” Civilta Cattolica, IV (1960), 255-265. 








Cases and Studies 


THE LAWS OF TRAINING IN THE 
APOSTOLIC CONSTITUTION 
SEDES SAPIENTIAE 


A new code or system of laws generally creates a number of 
juridical problems in the particular area which it controls. Besides 
the problems concerning the extension, interpretation, and execution 
of the new laws, which can be called the absolute problems, there 
are others arising from the relations of the new code of legislation 
with the prior general laws and with the particular laws which are 
valid only for certain definite groups. 

One acquainted with the Code of Canon Law will easily notice 
that the General Norms of the Code of Canon Law take care of all 
such juridical problems created with the promulgation of the new 
system of laws in 1917. Title III of the General Statutes of the 
Apostolic Constitution Sedes Sapientiae, promulgated in 1956, con- 
tains “the laws of training,” which correspond in many ways to 
what the General Norms are in the Code of Canon Law, with the 
exception of dispensations which are briefly considered in article 34, 
§ 3, of Sedes Sapientiae.* 

Among all the different titles of this Apostolic Constitution, title 
III is the one with the most pronounced juridical character; the 
heading itself, “ the laws of training,” clearly indicates that it con- 
tains strict juridical norms.” 

In the field of training, the predominance of legal elements could 
do more harm than good. Juridical formulas are not capable of 


1 References to number (n.) and to article (art.) below are from the Apos- 
tolic Constitution Sedes Sapientiae. Numbers refer to sections of the first or 
doctrinal part of the Constitution; articles refer to sections of the second or 
normative part of the Constitution. 


2 Jombart, “Les statuts generaux pour la formation des religieux clercs,” 
Revue des Communautes Religieuses, XXIX (1957), 131. 
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capturing the many factors that enter into the training of clerics in 
the States of perfection, such as the practices of piety, the various 
means of sanctification proper to the priest and to the States of per- 
fection, spiritual direction, educational methods, and the techniques 
more successful in teaching and studying. On these points the Gen- 
eral Statutes supply detailed directives and recommendations which 
make Sedes Sapientiae an outstanding pedagogic and ascetical docu- 
ment. However, its prime value is to be a code for the religious, 
clerical, and apostolic training to be imparted to clerics in the States 
of perfection. 

Although the superabundance of doctrinal and disciplinary mate- 
rial contained in Sedes Sapientiae must, of necessity, detract from 
the purely juridical character of the General Statutes, it is fortunate 
that in fact a less juridical tone was adopted and that, furthermore, 
the legislator has expressed his intention to respect and to preserve 
the individual nuances and different forms of life in the States of 
perfection.2 As a result, the General Statutes have a desirable 
breadth of criteria and the necessary flexibility in the application of 
the norms. Besides, the prescriptions of the General Statutes are 
general enough not to create serious difficulties, at least wherever 
the previous directives of the Holy See have been diligently carried 
into practice. 

Sedes Sapientiae has achieved a close solidarity with the past, as 
is evident from the many ecclesiastical documents cited as sources 
in it. In every field of ecclesiastical legislation, the Church has 
always been a genius at an innovation which succeeds in renovating 
and bringing everything up to date without introducing radical 
changes. 

This study follows closely the arrangement of “ the laws of train- 
ing ” in Sedes Sapientiae,* explaining, under six different headings, 
pertinent questions. 


I. CoMPARISON OF THE NEW LEGISLATION WITH THE 
Existing Law 


“ The General Statutes ... retain for the most part... the hitherto 
existing discipline.” 5 Therefore, even the appearance of novelty in 
3 Cf. art. 1. 
4 Articles 15-20. 
5 Art. 15, $1. 
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certain norms is more ostensible than real; what appears to be new 
is often not new in reality. It is significant that the entire Apostolic 
Constitution is marvellously grafted in the old trunk of ecclesiasti- 
cal and religious traditions, as well as intimately connected with the 
methods and programs of world-renowned schools within the reli- 
gious institutes.® 

On the other hand, the General Statutes “introduce opportune 
changes,” 7 and the new elements are so numerous that one can cer- 
tainly speak of these norms as new legislation. “ For a long time 
now the want has been felt of some general regulations which will 
be properly coordinated, more complete, and supported by Apostolic 
Authority.” ® 

These extreme views are easily reconciled if one keeps in mind 
the fact that the Apostolic Constitution for the most part gives a 
systematic restatement of the prescriptions of the Code of Canon 
Law and likewise of the living provisions of the particular law of 
the institutes of the States of perfection. The Code of Canon Law 
supplies the old look, while the particular law, inspired and guided 
by the directives and instructions of the Holy See, provides, in good 
measure, the new look.® 


A. General principle 


A juridical comparison of the new legislation of the Apostolic 
Constitution Sedes Sapientiae with the existing common law should 
begin with the statement of this general principle: from now on, 
this Apostolic Constitution is the direct, legal, and authentic source 
of the entire clerical training in the States of perfection. Besides 
collecting and rearranging the old laws, Sedes Sapientiae improves 
and completes them by introducing opportune corrections, additions, 
and changes, thus completely renewing the legislation that per- 
tains to the training of clerical members of the States of perfection. 
For them Sedes Sapientiae is a special code of training, the only 


6 Pugliese, “ Adnotationes,” Monitor Ecclesiasticus, LXXXI (1956), 628. 
7 Art. 15, $1. 
SN. 7. 


9 Cf. Gutierrez, “Introductio in Constitutionem Apostolicam ‘Sedes Sapi- 
entiae,’” CpR, XXXVI (1957), 138; Frison, “ Excursus in Constitutionem 
Apostolicam ‘Sedes Sapientiae,”” CpR, XXXIX (1960), 269. 
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authentic, public, legal, and universal source.° As in the Code of 
Canon Law, all the titles or rubrics of the Apostolic Constitution 
belong to the law, and therefore can serve as adminicles for the 
genuine interpretation of the articles, titles, and other parts of the 
document. 

From this it follows that in case of a conflict of laws between the 
Code of Canon Law and Sedes Sapientiae, the Constitution prevails 
over the Code. This principle is solidly founded on good grounds: 
the closing clause of the doctrinal part of the Apostolic Constitution 
and the juridical character of the document. 

The express statement of the Constitution itself, “all things to 
the contrary notwithstanding, even though they be worthy of special 
mention,” #4 contains enough legal power to derogate from every 
other law, not excluding those worthy of special mention.1*2 Hence 
Sedes Sapientiae derogates from or, better yet, abrogates all the 
prescriptions of the Code of Canon Law on the training of clerics 
in the States of perfection.14* The command of the legislator settles 
this point once for all. Aside from that statement, moreover, the 
general principles of jurisprudence alone would suffice to give Sedes 
Sapientiae such superior binding force. This Apostolic Constitution 
is a papal document issued by the Supreme Pontiff; it therefore be- 
longs in a class with the Code of Canon Law. Being on a par with 
all other papal laws, the Constitution abrogates all directly con- 
trary prior laws as well as all the laws pertaining to the training of 
clerics in the States of perfection, a matter completely controlled by 
the prescriptions of the new Constitution."* 

Therefore, it can be affirmed on purely juridical grounds that the 
norms of the Constitution prevail over the prescriptions of the Code 
of Canon Law, for two reasons: because of canon 22, according to 
which a more recent law abrogates a former law if it is directly con- 
trary, and because the Constitution readjusts the entire subject 


10 Pugliese, “ art. cit.,” p. 596. 
11N, 41. 
12 Cf. Michiels, Normae Generales (2. ed., Paris, 1949), I, 655. 


13 Cf. Larraona, “Commentarium in legem peculiarem,” CpR, XXVIII 
(1949), 142. 


14 Canons 6, 6°, and 22. 
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matter of the former law in what pertains to the training of clerics 
in the States of perfection.1® 

Abrogation, which takes place as a consequence of the norms of 
the Constitution going into effect, affects also the rules and particu- 
lar constitutions of the States of perfection so far as they contain 
prescriptions that are contrary to the dispositions of the Apostolic 
Constitution.1® 

The relations between the new and the old laws in Church legis- 
lation are not generally limited to mere replacement. In a large 
measure, due to the organic continuity of many precepts, the new 
laws are often interpreted and even identified, at least materially, 
with the former legislation. Such is the case here, where the princi- 
ple of interpretation stated in canon 6, 1°, is valid with regard to 
the carrying into practice of the norms of the Apostolic Constitu- 
tion; this document makes its own and accepts as legitimate the 
traditional interpretation of laws which were already in force prior 
to its promulgation in 1956 and which are retained in the Constitu- 
tion. Furthermore, in doubt the revocation of an already existing 
law is not presumed, and the new law should, as far as possible, be 
made to harmonize with it. This principle, stated in canon 23, must 
be used in the interpretation of the General Statutes, even though 
it is not mentioned in Sedes Sapientiae.1* In this fashion, “ the rela- 
tion of these General Statutes . . . to existing law is regulated by the 
norms of Canon Law.” 18 

A wise and discreet application of the norms of Canon Law con- 
cerning the relations between the old and the new laws is a practical 
necessity. Hence, the General Statutes prescribe that discrimina- 
tion must be used in the application of the law to individual cases. 
This guiding principle is stated with the classic phrase, congrua con- 
gruis referendo,!® an expression which the official English text of 
Sedes Sapientiae retains in its original Latin form. That phrase is 
a canonical formula not rarely found in ecclesiastical laws. It is 
used for the purpose of capturing all the concepts which constitute 


15 Cf. Larraona, “ art. cit.,” p. 143. 
16 Cf. canon 489; art. 15, § 2. 

17 Cf. Pugliese, “ art. cit.,” p. 597. 
18 Art. 15, § 2. 
19 Art. 16, § 2. 














CASES AND STUDIES 209 


canonical equity and Roman wisdom, both an intimate part of 
Church legislation. Although, occasionally, the use of this phrase 
has been inconsiderately and unjustly criticized, the fact remains 
that it must be constantly used, if the characteristics of Church law 
and jurisprudence are to remain living and universal. 

An important application of the principle congrua congruis re- 
ferendo occurs in Sedes Sapientiae in regard to former laws con- 
tained in the Code of Canon Law or in some particular ecclesiastical 
documents. The rank of the juridical source from which such laws 
originate is of great significance and must be always taken into 
consideration. Whenever, therefore, former laws or prescriptions 
are found incorporated in Sedes Sapientiae, the following norms 
must be observed: 


1. If the source of such former laws is the Code of Canon Law 
itself or another document of a juridical value equal to that of an 
Apostolic Constitution, the laws retain their original binding force; 
they introduce no new obligation, although they receive a kind of 
confirmation, and acquire a stability predicated on a new title. 
These norms, of their nature, have no legal vacatio, but continue 
to bind as they did before the promulgation of the Apostolic Con- 
stitution. 

2. If the source of the prior laws has a juridical value inferior to 
that of an Apostolic Constitution, as would be the case of apostolic 
letters and decrees or instructions of a Roman Congregation, by 
their incorporation in the Apostolic Constitution, these norms ac- 
quire a greater value, stability and binding force. Now they are 
papal laws. Nevertheless, although laws enacted by the Apostolic 
See, as a rule, do not bind until three months have elapsed after 
their promulgation,?° no delay of any period of time between the 
day of their promulgation as laws of Sedes Sapientiae and the day 
when they go into effect is contemplated or allowed in the case of 
laws by which religious were formerly bound. They continue to 
bind, without any interruption or interval, as they did before the 
promulgation as part of the Apostolic Constitution. 


In the case of laws which formerly did not bind religious, for 
instance, laws issued by the Congregation of Seminaries and which 


20 Canon 9. 
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therefore were directed to secular seminaries,” the general principles 
of promulgation apply. Therefore, these laws are promulgated for 
religious by their incorporation in Sedes Sapientiae. Regarding the 
day when the law of Sedes Sapientiae begins to bind, the norms of 
the decree of the Congregation of Religious, dated July 7, 1956, pub- 
lished to give effect to the Apostolic Constitution Sedes Sapientiae 
and the General Statutes, must be observed. Later official com- 
munications of the Congregation, addressed to the supreme supe- 
riors of the States of perfection, made an allowance for some delay, 
as specified in those letters. 


B. Lacunae legis 


As St. Thomas affirms, “no one is so wise as to foresee all cases.” 2? 
Even though foreseen, as the Roman jurist Julianus taught, laws are 
not written for all cases, but only for those which generally take 
place.2? Cases not foreseen or covered by the legislator and for 
which, therefore, there is no norm of law, are called lacunae legis. 
Modern codes generally take into account the lacunae and prescribe 
the proper norms for their supply. In Church law, norms for the 
lacunae are new; they appeared for the first time in the Code of 
Canon Law, although the practice of supplying the lacunae had pre- 
ceded for some time the promulgation of the Code.*4 

Lacunae are practically unavoidable; it is impossible for the law- 
maker to have made provision for all cases. Juridical life, by its 
own nature, moves on and develops, while written laws and even 
customs as a source of law, once recognized, become fixed. In addi- 
tion, it takes a long time for a custom to become law.”5 

It is of vital importance to determine accurately when a lacuna 
exists. An unwarranted use of the norms on lacunae could be 
tantamount to making new laws on one’s own private authority. 

The main thing to be observed is that the norms on lacunae 


21 Cf. canons 251, §1, and 256, § 1. 
22 Summa Theologica, I-II, q. 96, art. 6 ad 3. 
231. 10, D. I, 3. 


24 Crnica, “De Lacunis legis supplendis ad normam C.J.C.,” Jus Pontificium, 
XVI (1936), 183. 


25 Michiels, Normae Generales, I, 581. 
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apply only to concrete and particular cases.2* Lacunae are possible 
in singular and individual cases, as well as in other cases which are 
either identical to or of the same species as the singular and indi- 
vidual cases. And although a legal void can occur even in matters 
for which a law was enacted,?* strictly speaking, a lacuna is said 
to exist only in matters not covered by the law.?8 Authors gener- 
ally admit the possibility of a lacuna in doubts of law *® also, that 
is, whenever there is an objective doubt on whether a law has a 
direct application to an individual case.*° From this it follows that 
lacunae arise in reference to individual facts, and not to individual 
laws; and, furthermore, the suppletory norms can never, of them- 
selves, constitute an obligatory norm for other cases. 

Lacunae, therefore, are actual, individual cases to which positive 
norms formally established, and actually binding in a particular 
place, do not apply directly.21_ The term “ directly ” supposes the 
possibility of lacunae in the juridical positive ordering of society, 
beyond its legislative ordering.®? 

For a lacuna to exist there must be no “ express rule” for the 
case. The word “express” here means a norm which is certain, 
evident, clear, explicit or implicit.** 

In accordance with the prescriptions of canon 20, art. 15, § 3, ex- 
cludes the possibility of taking a suppletory norm from the sources 
listed in it whenever “there is a question of applying penalties.” 
In practice that means that there are no lacunae in penal laws. 
This clause would hardly have any application in the laws of train- 
ing where penalties, for obvious reasons, are at a minimum, were 


‘ 


26 D’Angelo, “ Le lacune nel vigente ordinamento giuridico-canonico,” Saggi 
di questioni giuridiche (Turin, 1928), I, 65; Coronata, Jus Publicum Ecclesi- 
asticum (2. ed., Turin, 1934), p. 266. 


27 Crnica, “ art. cit.,” p. 186. 
28 Crnica, “ art. cit.,” p. 187; Michiels, op. cit., I, 583. 
29 Cf. canon 15. 


80 Michiels, op. cit., I, 583; Schmidt, The Principles of Authentic Interpre- 
tation in Canon 17 of the Code of Canon Law, p. 240. 


31 Michiels, op. cit., I, 582. 
32 Cf. Michiels, op. cit., I, 582, note 1. 


33 Crnica, “ art. cit.,” p. 187; Blat, Commentarium teztus Codicis Iuris Ca- 
nonici, I, 103; Cicognani, Commentarium ad librum I Codicis Iuris Canonici, 
p. 46; D’Angelo, “ art. cit.,” p. 67; Michiels, op. cit., I, 591. 











212 THE JURIST 


it not that the term penalties of canon 20 and art. 15 must be in- 
terpreted liberally. The term penalties in the strict sense does not 
include everything that should be mentioned here. 

In any case, it is never permissible in ecclesiastical jurisprudence 
to supply deficiencies of legislation pertaining to cases of irregu- 
larities,3* and of invalidating or disqualifying laws.*5 According 
to Michiels, this principle applies also to all odious laws; ** but 
the contrary opinion is maintained by Van Hove,*? Crnica,** and 
Lefebvre.*® 

With regard to the sources for supplying lacunae in legislation, 
the order of their possible use was not ignored in the preparation 
of the various drafts of Sedes Sapientiae. Some were of the opinion 
that the order in which the Code lists the sources of suppletory 
norms must be observed. In that case the legal method of supply- 
ing law would be as follows: first, from laws given in similar cases; 
next, from the general principles of law; then, from the style of the 
Roman Curia; and, finally, from private jurisprudence.*° How- 
ever, this opinion did not prevail to the point of being incorporated 
in Sedes Sapientiae. Crnica considers all four suppletory sources 
in the case of analogy equally important; and, according to him, 
they are not listed according to rank or preference.*t That the 
order in which the suppletory sources are mentioned in the Code 
must be observed whenever one is looking for a norm to supply a 
lacuna is defended by Toso,*? D’Angelo,** and Chelodi-Bertag- 
nolli.*# 


34 Canon 983. 


85 Canon 11. Crnica, “ art. cit.” XVII (1937), 249; Michiels, op. cit., I, 592- 
593; D’Angelo, “ art. cit.,” p. 67; Van Hove, De legibus ecclesiasticis, Vol. I, 
tom. II, p. 331; Vromant, Jus Missionariorum, Introductio et Normae Gen- 
erales, p. 136. 


36 Op. cit., I, 594. 

37 Op. cit., p. 331. 

38 “ Art. cit.,” p. 248. 

39 Les pouvoirs du juge, p. 130. 

40 Cf. canon 20. 

41“ Art. cit.,” XVIII (1938), 286, 292. 


42 Ad Codicem Iuris Canonici commentaria minora, Liber I, Normae Gener- 
ales (2. ed., Rome, 1921), p. 64. 


43 “ Art. cit.,” p. 74. 


44 Jus de Personis tuxta Codicem Iuris Canonict (Trent, 1927), p. 121. 
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Actually no compulsory order seems to be intended in the listing 
of the sources available to supply for lacunae, for there is no law 
to determine the order. The principal question is to find a norm 
at all. It must be sought, and the problem is whether a norm can 
actually be found. Then one must determine whether the norm, 
once discovered, can be successfully applied to the individual case 
in question. One could never know for certain where the better or 
more adequate norm could be found. It is enough to use the par- 
ticular source at hand which supplies a norm that serves well for 
the correct and adequate solution of the present case.*® If a norm 
is found, for instance, in the style of the Roman Curia, is there still 
an obligation to search further and to see whether there is also a 
norm in the general principles of law? What degree of diligence 
must be employed in seeking such a norm? It seems that to give 
an equal value to all the sources of supply serves best the objective 
need in particular cases. This argument should not be ignored as 
long as the legislator has not commanded differently. 

Whenever practical, it would seem appropriate that a norm taken 
from the style or practice of the Roman Curia be preferred to one’s 
own choice in the application of the general principles of law; the 
authority of the officials of the Holy See should prevail over that of 
the private individuals, all other circumstances being equal. 

Within the bounds of its jurisdiction, moreover, it seems that the 
style proper to one’s own diocesan curia could be considered im- 
plicitly included among the suppletory sources for analogy.*® 

The faculty to supply the law when there is a lacuna belongs to 
the Sacred Congregations.** 

According to art. 15, §3, 2°, the lacunae must “be supplied 
through legal analogy ” only when the suppletory sources are laws 
enacted in similar matters. Actually there is an analogy of law 
(legis) and an analogy of jurisprudence (iuris). Analogy of law 
means the solution of a case for which the law contains no express 
prescription by means of a law enacted for similar cases. Analogy 
of jurisprudence means a case where there is no law for similar 


45 Crnica, “ art. cit.,” p. 292. 
46 Cf. Michiels, op. cit., I, 630, note 6. 


47Van Hove, op. cit., n. 248; Michiels, op. cit., I, 628; Maroto, CpR, I 
(1920), 39 ff. 








214 THE JURIST 


cases, but the suppletory norm is taken from general juridical prin- 
ciples or from the spirit or a system of law.*® 

After the Code of Canon Law, it is insufficient to speak only of 
an analogy of law, because the Code has introduced the analogy of 
jurisprudence by mentioning the praxis of the Roman Curia and the 
constant teaching of approved authors.*® 

Writers are not agreed concerning the way in which the analogy 
of jurisprudence of natural law applies. Van Hove,5® Vromant,*! 
and Cicognani ® affirm that the general principles of natural law 
apply not by analogy, but directly. However, it seems obvious 
that if it be a true lacuna, natural law should apply by analogy 
and not directly.®* 

From all this it appears that the use of analogy is not a simple 
and easy matter. One must always exercise special caution when- 
ever a norm of action is to be taken from sources other than ex- 
plicit provisions of the general or particular law, carefully observ- 
ing the prescription of Sedes Sapientiae, namely, that the laws 
enacted in similar matters serve only to supply the lacunae which 
are juridically such.54 

In the laws of training of clerics in the States of perfection there 
can be no recourse through analogy properly so called to laws issued 
for the diocesan clergy. Of course, legislation of a general charac- 
ter for all the Catholic clergy, which may easily be found in the 
Code of Canon Law or in documents of the Roman Pontiff, must 


48 Michiels, op. cit., I, 599, 611; Chelodi-Bertagnolli, op. cit., p. 120; Cap- 
pello, Summa wuris canonici, Vol. I (2. ed., Rome, 1933), p. 93; Coronata, op. 
cit., p. 266. 

49 Canon 20. On the analogy of law and juridical analogy, cf. Zoll, Melanges 
Geny (Paris, 1934), pp. 444 ff. On the value and force of the Regulae Juris 
before and after the Code, cf. Bartocetti, Le regole canoniche del diritto 
(Rome, 1939); he treats of the rules of Roman jurisprudence on pp. 13 ff., and 
the rules of canon law on pp. 21ff. Cf. also Reh, The Rules of Law and 
Canon Law (Rome, 1939). 

50 Op. cit., p. 328. 

51 Op. cit., p. 141, note 4. 

52 Op. cit., p. 334. 


53 Crnica, Jus Pontificium, XX (1940), 142. Cf. Michiels, op. cit., I, 611, 
note 2, where he explains the meaning of the clause per modum analogiae iuris. 


54 Art. 15, §3, 2°. 
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be considered common to both diocesan and religious clergy, and 
therefore pertaining formally and directly also to the religious 
clergy. Nevertheless general legislation for the clergy will not 
apply to religious or other members of the States of perfection (a) 
when this legislation has been modified or adapted specifically for 
the religious clergy; in such a case there is no lacuna, and hence 
there is no reason to speak of analogy; (b) whenever the law is 
exclusively issued for the secular clergy. This will happen when 
the law pertains to the particular duties of the secular clergy, or 
when it is expressly limited to them. 

As a general rule, the laws emanating from the Congregations of 
the Council and of Seminaries bind only the secular clergy. In 
keeping with canonical principles, therefore, one must exclude anal- 
ogy in those cases. The Congregation of Religious could authorize 
or even impose recourse to analogy precisely in those cases, but it 
has never done so. The chief reason for this may perhaps be that 
unforeseen consequences of such recourse could easily become un- 
acceptable or too burdensome for clerics in the States of perfection. 

It is in keeping with the general principles of jurisprudence that 
recourse to analogy is possible only within one’s own juridical sys- 
tem. For instance, the subjects of Diocese A would not be bound 
in points of particular legislation to use through analogy the law of 
Diocese B with regard to a case not contemplated in the legislation 
of Diocese A. Likewise, if one takes into consideration only gen- 
eral canonical principles, and assumes that the Congregation of 
Religious has not disposed otherwise, the members of the States of 
perfection are not obliged by particular norms issued by the Con- 
gregations of the Council and of Seminaries. 

As to the sources of suppletory laws for the training of clerics in 
the States of perfection, article 15, §3, 2°, determines in explicit 
terms what is meant by “laws enacted in similar matters,” 
namely, the prescriptions of the Code of Canon Law and of the 
other existing laws and norms of the Holy See which concern cleri- 
cal formation. The footnote attached to this passage does not con- 
tain a complete list of all the laws and norms issued by the Holy 
See up to the time of the promulgation of Sedes Sapientiae. Granted 
that the footnote reports very important documents, the list is still 
only indicative. 


55 Cf. canon 20. 
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II. EXTENSION OF THE NEW LEGISLATION 


The General Statutes clearly define the extent of their norms, 
both on the basis of the subjects for whom they are directly issued, 
namely, “all clerical States of perfection,” and by indicating the 
territory where they bind, that is, “ everywhere.” °* The breadth of 
the binding force of this Apostolic Constitution is clearly indicated 


in the title of the document: “.. . to clerics in the States of per- 
fection to be acquired ”; in n. 7: “ These general regulations, to be 
observed everywhere and by all... ”; and in n. 11, where the 


clause “ everywhere and by all” is repeated. 

In order to clarify and explain the extent of the new legislation, 
many distinctions must be made concerning (a) the various States 
of perfection; (b) the doctrinal content of the law; (c) the juridi- 
cal nature of its prescriptions; (d) the common law and mission 
territories; and (e) the different kinds of membership in secular 
institutes. 

The clause “ according to their condition ” 5’ found in the official 
English translation may be easily misconstrued. It seems to refer 
to the condition of each of the States of perfection as a determining 
factor in deciding what laws apply to the members. No distinction 
of this kind is intended; no exception is contemplated merely on 
the basis, for instance, that one is a religious or a member of a 
secular institute. Any distinction or exception in the entire regula- 
tion of the training must follow from the wording or text of the law 
itself. This does not mean that the condition or nature of the par- 
ticular State of perfection is not to be taken into consideration. 
The General Statutes distinguish as occasion arises, as can be seen 
by analyzing the content of articles 8; 36, §3; and 42, §6, 3°. In 
these places the wording of the law implies a distinction. The origi- 
nal Latin text of this passage,®® iuxta ipsorum tenorem, translated 
above, refers to the General Statutes and future legislation. It 
commands that the prescriptions of the law must be understood 
according to the text of the law. 

A. It is a postulate which arises from the common nature of the 
States of perfection that the General Statutes and other general 


56 Art. 16, $1. 
57 Art. 16, $1. 
58 Jbid. 
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future legislation on the training of clerics in the States of perfec- 
tion should bind and embrace all religious institutes, societies of 
common life, and secular institutes. 

Secular institutes, the last of the three kinds of the States of per- 
fection, are equated with religious institutes and societies in not a 
few things. This may be seen through a comparison of the various 
degrees of the practice of evangelical perfection as juridically recog- 
nized in the Church. Therefore, it is not strange that the Church, 
taught by a centuries old experience, would, at least in part, extend 
to secular institutes laws wisely and fruitfully issued for religious 
institutes and societies of common life. 

Secular institutes are moral persons that may have an inter- 
diocesan and centralized universal government. Under such cir- 
cumstances, it is reasonable that certain norms should apply to 
them no less than to religious, for instance, in matters pertaining 
to their public status or required by a centralized form of govern- 
ment. In these and other similar cases, it is not so much the case 
of an application of the law of religious to secular institutes, as the 
use of norms and principles which are juridically common both to 
religious institutes and to secular institutes, without one borrowing 
from the other.®® 

The application of norms which previously embraced only reli- 
gious to all the States of perfection represents a most important 
modification in what pertains specifically to the clerical studies of 
the members of societies of common life, which hitherto were gov- 
erned by the same laws as the secular clergy.®° It also confirms a 
jurisprudence of which the Code of Canon Law gives no indication 
whatsoever. 

The Apostolic Constitution Provida Mater Ecclesia and the motu 
proprio Primo Feliciter declare that the competence of the Congre- 
gation of Religious extends also over part of the laity (who remain 
in the third canonical state, for they are not canonical religious) 
and over those secular priests who profess perfection under such 
conditions that make them, as to substance, persons entirely conse- 
crated in a State of perfection publicly recognized by the Church. 
This juridical fact, according to some canonists and officials of the 


59 Cf. Frison, “ Excursus in Constitutionem Apostolicam ‘ Sedes Sapientiae,’ ” 
CpR, XXXIX (1960), 310. 


60 Canon 678. 








218 THE JURIST 


Roman Curia, suggests the need or at least the convenience of 
changing the name of this Sacred Congregation, so that it may ex- 
press fully this new and vital juridical reality. The first step in 
that direction was possibly taken by giving the Congress celebrated 
in Rome in 1950 the name of Congress of the States of Perfection. 

Nevertheless secular institutes are not bound by the law reserved 
for religious and societies of common life, and they cannot make 
use of this law, as is clearly stated in Provida Mater Ecclesia.™ 
This principle is easily deduced from the fact that the law of reli- 
gious and societies of common life, for the greater part, does not 
correspond to the nature and needs of the secular institutes. 

Exceptions are admitted to the general rule that prescribes that 
the law proper to religious and societies should not oblige the secu- 
lar institutes or be made available to them. Exceptions, however, 
are not to be presumed, but must be proved. They may be proved 
of course by the express declaration of the legislator, but it seems 
that an express declaration is not always necessary. An equivalent 
declaration, even a tacit one which is contained in some other fact 
or deed, provided it be certain and beyond all reasonable doubt, 
would seem to be sufficient. 

When by exception the prescriptions of the law of religious or of 
societies of common life are extended to secular institutes, as the 
case may be, they must be adapted and accommodated to them, 
taking into consideration the nature of the institute, the wording 
of the law, and the circumstances, congrua congruis referendo. 

A cleric incorporated to a secular institute is not separated from 
the class of secular clerics, but remains a secular cleric himself. 
Therefore, except in the case of a privilege, or when there is a more 
specific rule, as in the case of the law on clerical studies, he must 
be considered for all juridical purposes a secular cleric. 

It is easier and more convenient for the legislator to establish 
general and common rules which apply to all the States of perfec- 
tion. Hence, it has been the practice on the part of the legislator 
to resist, and not without reason, claims concerning certain clear 
and undisputed rights which moral persons press too readily and 
almost by instinct, especially when such rights derogate from or 
abrogate the common law. 


61 Lez peculiaris, art. II, 2°. 
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With the use of the name, States of perfection, all religious ® 
formerly considered by canonists as members of the public State of 
perfection, all quasi-religious or members of quasi-public insti- 
tutes,®** and all members of the secular institutes, recently recog- 
nized as a State of evangelical perfection, are now clearly placed 
under the authority and jurisdiction of the Sacred Congregation of 
Religious. This unification, brought about by the will of the 
Church, was demanded by the moral necessity arising from their 
basic and common bond: a public, organized striving after evan- 
gelical perfection. 

In the light of this new extension of the law, the binding force of 
Sedes Sapientiae is “ briefly the equivalent of the Code of Canon 
Law in the areas that it covers.”® The Apostolic Constitution 
ranks with the Code of Canon Law in that it is a papal law, but it 
has a more extensive sweep than the Code’s law on religious, since 
it binds all the clerical States of perfection everywhere. 

It is possible that particular constitutions of secular institutes, 
approved before Sedes Sapientiae, contain some prescriptions con- 
trary to the new legislation. If such be the case, they lose their 
force in everything contrary to the new legislation, both because of 
the derogatory clauses of Sedes Sapientiae and because the Apos- 
tolic Constitution is an integral first general ordering of the norms 
concerning religious, clerical, and apostolic training in the States 
of perfection. 

B. In accordance with the prescriptions of canon 1 of the Code 
of Canon Law, the juridical part of Sedes Sapientiae does not bind 
the Oriental Church; it legislates only for the Latin Church. How- 
ever, it is evident that the doctrinal content of Sedes Sapientiae is 
of a universal character.** There are, especially in the first or doc- 
trinal part of the Constitution, certain doctrinal principles which 
are valid for the universal Church, for instance, the statements on 


62 Canon 488, 1°. 
63 Canon 678. 
64 Apostolic Constitution Provida Mater Ecclesia. 


65 White, “The Implications of the ‘ Sedes Sapientiae,” The Homiletic and 
Pastoral Review, LVIII (1958); 78. 


66 Cf. Larraona, “Commentarium in legem peculiarem,” CpR, XXVIII 
(1949), 143. 
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the twofold element, divine and ecclesiastical, of the vocation to 
the religious and clerical states,®°7 the authority of the religious 
Superiors to test and direct vocations,® the freedom to follow one’s 
vocation,® the public character of studies completed in schools be- 
longing to the States of perfection,’® the principles and methods for 
training candidates for the priesthood in the States of perfection, 
and other similar statements. In all these matters, the Supreme 
Pontiff speaks as a universal teacher, solemnly discharging his doc- 
trinal office which cannot be different for different parts of the 
Church, one for the Orientals and another for the Latins. 

C. The juridical part of Sedes Sapientiae, as a binding law, is 
valid only for the Latin Church. Although a law of itself binds 
only those for whom it is promulgated, it must be noticed that 
not rarely in the text of the General Statutes interpretations or 
applications of the common law occur which are valid for the entire 
Latin Church. Therefore, no ecclesiastical tribunal or any other 
subordinate ecclesiastical authority may differ on these points. For 
instance, all must accept the fact that studies completed in internal 
schools of the States of perfection are public in regard to all the 
juridical effects, no less than the studies completed in diocesan 
seminaries,’! that societies of common life and secular institutes are 
governed in the entire matter of clerical training, according to the 
norms of the Constitution, by the laws of religious,’* that tempo- 
rary vows cannot be extended beyond a period of six years,’* that 
canon 588, § 1, allows different kinds of directors or prefects of stu- 
dents,’* that religious may use the term seminary to refer to their 
clerical schools, provided a qualifying adjective be added in order 
to distinguish them from diocesan seminaries,”® that definitive vows 


67 Nn. 12-13. 

68 Nn. 14-15. 

69 Nn. 16-17. 

TON. 8. 

T1N. 8; art. 41. 

72 Art. 16. 

73 Art. 38, § 1, 5°. 

74 Art. 28, § 2. 

7 Art. 21, $1, 1° and 3°. 
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are the equivalent of truly perpetual vows as regards some effects 
of profession or incorporation.*® 

Specifically disciplinary norms, which are found mostly in the 
General Statutes, bind, within the Latin Church, all the members 
of the States of perfection, namely, religious institutes,’ societies 
of common life,** and secular institutes *® who aspire to the priest- 
hood. 

D. Sedes Sapientiae, as an Apostolic Constitution, binds, within 
the Latin Church, not only in territories under the common law, 
but also in mission territories. The competence of the Congrega- 
tion of Religious is not territorial, as is that of the Congregations 
of the Council and of the Propagation of the Faith; it is rather a 
personal jurisdiction. Therefore, since the competence of the Con- 
gregation of Religious is personal and universal, it is clear that 
these norms and those that will be issued in the future to complete 
them apply not only to territories subject to the ecclesiastical com- 
mon law, but also to mission territories in the Latin Church. 

A doubt arose whether institutes of the States of perfection which 
by law are subject to the Congregation for the Propagation of the 
Faith or to the Consistorial Congregation were bound by the pre- 
scriptions of Sedes Sapientiae. In order to remove every doubt on 
this point, the Congregation of Religious officially declared that re- 
ligious congregations and societies of common life without public 
vows which are subject to the Consistorial Congregation or to the 
Congregation for the Propagation of the Faith are bound by the 
prescriptions of Sedes Sapientiae, except for the merely executive 
function ®° which belongs, either by common law *! or by an apos- 
tolic privilege, to the competence of the Consistorial Congregation 
or of the Congregation for the Propagation of the Faith.®* The 
doctrine contained in this declaration of the Congregation of Re- 


76 Art. 8, § 1, 2°. 
77 Canon 487 ff. 
78 Canon 673 ff. 
79 Provida Mater Ecclesia, February 2, 1947. 
80 Art. 18. 

81 Canon 252, § 1. 

82 AAS, L (1958), 123. 
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ligious had already been defended before the declaration was made 
public, for it is founded on many valid reasons. 

As a consequence, Sedes Sapientiae binds all the States of perfec- 
tion, those under the authority of the Congregation of Religious 
and also those under the jurisdiction of the Congregations for the 
Propagation of the Faith and the Consistorial Congregation (for 
instance, the Scalabrini). The basic reason for this is that Sedes 
Sapientiae, by its very nature, is universal, as the authority from 
which it proceeds is universal. The entire document is an Apos- 
tolic Constitution; all its parts express the will of the Roman Pontiff 
as supreme legislator. Furthermore, the text of Sedes Sapientiae 
does not limit itself to one or another of the States of perfection. 
Yet the principal reason remains the express statement of art. 16, 
§ 1, that the norms contained in the General Statutes bind and em- 
brace all the clerical States of perfection everywhere and without 
exception.®* It is not difficult to discover that art. 16, 17, and 18 
implicitly contain the Roman Pontiff’s intention to bind all. Be- 
sides, the object of the document concerns all equally: the good of 
the Church requires of all the States of perfection, no matter under 
what jurisdiction they may be, that they be subject to these norms. 
Nor is it reasonable that certain institutes subject to some office of 
the Holy See be bound to observe a new and rather restricting legis- 
lation, while other institutes remain free from it. Finally, it should 
be noted that all the States of perfection in the Church are sub- 
stantially one, for the state of perfection, in its theological and 
juridical substance, is one. The variety of special ends of each 
institute does not alter that oneness. Since in actuality the acci- 
dental juridical forms adopted are many, one can also speak, and 
the documents of the Holy See do speak, of many States of perfec- 
tion; this plurality refers to the variety of juridical forms within 
one and the same State of perfection: religious institutes, societies 
of common life, and secular institutes. 

Because of the substantial unity of the States of perfection, St. 
Pius X,°* the Code of Canon Law,® and Pius XII ® attribute ex- 


83 Cf. nn. 7 and 11. 
84 Apostolic Constitution Sapienti Consilio, I. 
85 Canons 251 and 252. 


86 Apostolic Constitution Provida Mater Ecclesia, art. IV. 
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clusively to the Sacred Congregation of Religious all the authority 
the Roman Pontiff entrusts to others in this matter. As there exists 
only one body of canonical legislation for each juridical form of the 
States of perfection,*’ it also seems necessary that there be only one 
body of legislation regarding the religious, priestly, and apostolic 
training in the States of perfection, with the opportune adaptations 
which Sedes Sapientiae carefully takes into consideration. 

Summing up, this is the norm to be held concerning the extent of 
the new legislation: The entire Constitution, each and all its parts, 
bind and embrace everywhere all the clerical religious institutes, 
societies of common life, and secular institutes. Any claim to ex- 
emption on any point must be substantiated by proper proof. 

E. The prescriptions of Sedes Sapientiae bind only true and fully 
incorporated members of the States of perfection. This is not a 
difficult thing to determine for members of religious institutes and 
of societies of common life. But perhaps it is not so easy to deter- 
mine membership in the secular institutes. According to the mind 
of Provida Mater, there are members who belong to secular insti- 
tutes in a strict and proper sense, and others who belong only in a 
more liberal sense. The status, rights, and duties of the members 
in the broad sense are all determined by the particular constitutions 
of the institute. 

Only those members belong strictly to a secular institute who, 
according to the prescriptions of the law, fully profess the State of 
perfection and contract a bond with the institute. Those who do 
not meet these requirements, even though they give themselves 
sincerely to the practice of evangelical perfection and dedicate 
themselves entirely to the institute, but only in fact and not as a 
matter of right, are members only in a broad sense according to the 
common ecclesiastical law. It makes no difference that according 
to their constitutions they are bound rather severely and strictly to 
the practice of perfection and that they are so attached to the insti- 
tute that there is hardly any difference in practice between them 
and members in the strict sense. According to the common law, the 
substantial juridical difference must prevail. 


87 For religious, canons 487-672; for societies of common life, canons 673- 
681; for secular institutes the Constitution Provida Mater, the motu proprio 
Primo feliciter and the instruction Cum sanctissimus. 








224 THE JURIST 


There is another fact that further complicates matters relative to 
the kinds of membership in secular institutes. Not rarely, there are, 
among the members in the strict sense, external members, so called 
because as a matter of fact or by particular law they live with their 
own families or outside the common life. These external members 
or those who belong to the so-called external section of the secular 
institute should not be confused with members who belong only in 
a broad sense. Actually the difference between members in a strict 
and in a broad sense is found in their profession of the three evan- 
gelical counsels, while the difference between external and internal 
members is taken from the fact or the law regarding their common 
life. Since it is possible that a member in the broad sense will also 
practice the common life, it may happen that one living the com- 
mon life is not a member in a strict sense, while one not living in 
community is a member in a strict sense. 

The final criterion, therefore, to determine who are juridically 
and in a strict sense members of a secular institute, and conse- 
quently bound by the prescriptions of Sedes Sapientiae, must be 
taken from the profession of the evangelical counsels. 

While art. 16, § 1, states that the General Statutes bind the cleri- 
cal States of perfection as such, § 2 adds that the “ general legisla- 
tion which refers to clerical and apostolic training of clerical mem- 
bers in clerical States of perfection, must also be applied to clerics 
of religious institutes, of societies, and of lay institutes, congrua 
congruis referendo.” Therefore, all the clerical States of perfection 
are bound by the Apostolic Constitution in all its extension regard- 
ing the training, whether collective or individual, religious, clerical, 
or apostolic of their members. Furthermore, all individuals belong- 
ing to a lay religious institute, society, or secular institute also fall 
under the prescriptions of Sedes Sapientiae with regard to their 
entire training, especially clerical and apostolic training, with due 
and proper adaptations. Although § 2 speaks only of the clerical 
and apostolic training, spiritual and religious training is not ex- 
cluded. The clerical and apostolic training had to be mentioned 
here in clear and express terms; the other is sufficiently implied.*® 

In the lay States of perfection that have some clerics, for exam- 
ple, the lay Order of St. John of God, the Brothers Hospitalers of 
the Immaculate Conception (now called the Sons of the Immacu- 


88 Cf. § 3, 2°. 
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late Conception), the Brothers of our Lady of Mercy, and the 
Franciscan Tertiaries, and in the clerical secular institutes, such as 
the Priests of the Sacred Heart of Jesus, the Priests Workers of the 
Sacred Heart of Jesus, the Priestly Society of the Holy Cross and 
Opus Dei, and the Oblates of St. Charles of Verona, Sedes Sapien- 
tiae is the supreme law for training. Since, however, clerical stu- 
dents of such institutes are often sent to diocesan seminaries or 
houses of studies of other religious, at least occasionally it may be 
impossible to fulfill some or many of the prescriptions regarding 
centers of training, course of studies, faculty, ete. Nevertheless the 
principal prescriptions of the Constitution must be always observed. 
For instance, the clerics may not be excused from the pastoral ap- 
prenticeship merely on the grounds that it is not in the program of 
the seminary they have been attending; ®*® they are bound to have 
a spiritual prefect; ®° and they must observe what is prescribed 
about the third probation.®*4 

In view of the prescriptions of article 16, § 1, it is obvious that 
the General Statutes which concern the training of clerics as such 
in States of perfection do not per se apply to lay institutes or to lay 
members of clerical institutes.°? 

The 1946 and 1950 drafts of Sedes Sapientiae stated expressly 
that an instruction and particular norms for the lay States of per- 
fection (actually only religious institutes and societies of common 
life were mentioned) would not be considered at that time but were 
being left for later consideration. Yet the 1946 draft contained 
eight articles dealing with the training of lay brothers, that is, lay 
brothers of clerical institutes, and the 1950 draft contained nine 
articles of the same nature, whose content was more or less identi- 
cal with those of the 1946 draft. In the revision of the 1950 draft, 
it was decided to reduce the statements on lay members of the 
States of perfection to what remains in article 16. 

The Constitution contains matters that belong to the religious 
and apostolic or technical training. All these norms were prepared 
with all the members of the States of perfection in mind. There- 


89 Art. 11, §2, 4°; 48 ff. 
90 Art. 28. 

91 Art. 12, $3; 51 ff. 

92 Art. 16, $3, 1°. 











226 THE JURIST 


fore, “the norms which in a more general way concern religious 
and apostolic training must be applied to lay institutes and to 
lay members of clerical religious institutes, congrua congruis re- 
ferendo.” ** The lay institutes mentioned here are all lay institutes 
both of men and women. 

The wealth of legislation applicable to brothers and sisters con- 
tained in Sedes Sapientiae has been left practically untapped or has 
not been properly understood. It is desirable that those norms 
which concern religious and apostolic training be diligently used 
for the benefit of all lay members of the States of perfection, avoid- 
ing an unwarranted timidity that leads to creating around these 
norms a kind of clerical monopoly. Brothers and sisters need to 
expand and perfect their own culture and to acquire a technical 
specialization in order to be more efficient in the exercise of their 
own apostolate and to establish a firm balance between their secu- 
lar and religious formation. But brothers and sisters need also the 
protection and helping guidance of the Holy See, no less than the 
clerical institutes. Sedes Saprentiae must therefore be used as a 
powerful means to achieve better training until the appearance of 
specific norms for lay institutes. 

It is the wish of the Holy See to enable lay religious to find 
within the Church those means of formation and technical prepa- 
ration required in our days, and often recognized by the State itself. 
The training in the novitiate and the subsequent religious profes- 
sion are not enough to prepare teachers competently to discharge 
their assignments in the schools, or nurses to meet all the require- 
ments of the times and of the civil laws.™ 

Concerning religious training, the Apostolic Constitution contains 
general norms governing the steps in the program of training: arti- 
cles 5-8, 31-34, 35-39, and almost the entire article 40. Much of 
what is said in articles 20-30, where the law mentions matters 
common to the work and course of training, namely, the centers 
and the directive personnel, must also be applied to institutes of 
brothers and sisters. Article 14, §§$ 1-3, and 47 belong particularly 


93 Art. 16, § 3, 2°. 


94 On technical and scientific formation of sisters, cf. allocution of Pius XII 
to the Congress of Religious Teachers, September 13, 1951, and the address to 
Mothers General, September 15, 1952. 
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to the religious-apostolic training of lay religious. Other articles 
speak more directly of the apostolic training of clerics, such as pas- 
toral exercises, the five year period after completing the prescribed 
courses, conferences and liturgical cases, and the third probation.® 
This last, the third probation, is already becoming a regular part of 
the total training in many of the lay institutes. 

The clauses “in a more general way ” and “ with due proportion ” 
of §3, 2°, of article 16 apply especially to apostolic training; but 
at times they refer also to religious training, for instance, in articles 
21-30 and 40. In general, these clauses mean that the text of the 
law cannot always be literally applied to lay religious, but only 
according to the nature of things and the demands of present cir- 
cumstances. The clause congrua congruis referendo does not of 
itself dispense from any prescriptions of the law. 

The term “ institute” has a specific meaning in §§1 and 2 of 
article 16; in §3 the term is used in a generic sense, and includes 
all three States of perfection. Although art. 16, § 3, 2°, states that 
the norms of “ religious and apostolic training must be applied to 
lay institutes and to lay members of clerical religious institutes,” 
their prescriptions do not bind as strict and proper laws; they are 
only directive criteria for them. As stated in §1, the General 
Statutes “bind (per se) all clerical States of perfection and these 
only.” Therefore, in adapting the norms of Sedes Sapientiae to lay 
institutes, one is obliged to consider and respect the general orien- 
tation of their jurisprudence and other criteria, but, in case of con- 
flict, all other existing laws, even particular laws, prevail over the 
prescriptions of Sedes Sapientiae. 


III. Tue INTERPRETATION OF THE NEW LEGISLATION 
A. Meaning of interpretation 


Philosophically speaking, interpretation serves to bring out what 
is hidden and to explain what is not clear in the law.®* This con- 
cept of interpretation belongs to the order of knowledge, but not to 
the ontological order or to the order of reality. But since words are 
used to express one’s mind, interpretation must, in the final analy- 


95 Art. 14, $4; 48-53. 
96 Cf. Michiels, Normae Generales, I, 473. 
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sis, be according to the mind of the legislator. Juridically speaking, 
the jurist, attending to what is better for practical life, investigates 
what happens in the life of society and considers things under the 
aspect of social control, which is a more external aspect than that 
contemplated by the philosopher. 

Interpretation of itself is not a legislative function, and there- 
fore does not touch the essence of the law; technically, in the case 
of interpretation, the law remains what it was before. Hence, in 
the order of being, interpretation does nothing to the law; the 
effects of interpretation belong to the order of knowledge: a doubt- 
ful law is explained and thus becomes clear through interpretation. 

According to the pre-Code classical canonists, the declaratory 
interpretation rests only on the usual and proper meaning of the 
terms, and the meaning of the law is consequent upon the meaning 
of the terms.®* A proper interpretation supplies what is lacking in 
the words by attending to the meaning of the terms and the mind 
of the legislator. An extensive interpretation, properly so called, 
goes beyond the words of the law and the mind of the legislator; 
the improperly so-called extensive interpretation goes beyond the 
words, but not beyond the mind of the legislator and of the law. 
Authors immediately preceding the promulgation of the Code of 
Canon Law generally accepted these concepts and enriched the 
vocabulary pertaining to interpretation, thus making interpreta- 
tion clearer as to its content and purpose; but, at the same time, 
they introduced some confusion in the language itself.9* Canons 
17, § 2, and 19 suppose that there is a liberal and a strict interpre- 
tation. 

When considered under the juridical aspect, extensive and re- 
strictive interpretations are the same as the interpretation of a 
doubtful law. For a doubtful law does not bind, and by interpre- 
tation, when legitimately made, the law first begins to bind. There- 
fore, the actual efficacy of the law to induce an obligation is changed 
by the explanation of a doubtful law; likewise, an extensive or re- 
strictive interpretation of the law carries with it a change in the 
obligation of the law, for by such an interpretation a new case is 
included or excluded from the law. 


97 Suarez, De legibus, 1. VI, c. 2, n. 1. 


98 Brems, “ De interpretatione authentica Codicis Iuris Canonici per Ponti- 
ficiam Commissionem,” Jus Pontifictum, XV (1935), 173. 
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B. Organs of interpretation 


The Sacred Congregations as such discharge primarily adminis- 
trative functions. The motu proprio Cum iuris canonici describes 
the application of the established law as the first ordinary task of 
the Congregations. Precisely in the discharge of this task is the 
character of the Sacred Congregations as administrative organs 
clearly manifested.®® 

To supply what is wanting to the law also belongs to the ad- 
ministrative organs of the Church.’ Both functions are men- 
tioned in article 15, $1, as a means of strengthening the existing 
discipline. The actual application of the law necessarily supposes 
and carries with it some kind of interpretation. There is thus no 
doubt that the Congregation of Religious, when applying to prac- 
tice the prescriptions of Sedes Sapientiae, interprets it. That type 
of interpretation, in the application of the law, is imposed authori- 
tatively; hence it can be said that the Sacred Congregation inter- 
prets the Apostolic Constitution authoritatively. In particular 
matters or cases the interpretation is not given as a law for all, but 
as a rescript for the interested parties. As is well known, there is 
an essential distinction between the two kinds of interpretation. 

Interpretation, as stated above, is not a legislative function. Yet, 
as a rule 1 it is reserved to the legislator and others interpret the 
law by delegation. In the case of Sedes Sapientiae, the Roman 
Pontiff has entrusted “ to the Sacred Congregation of Religious... 
to perform in [his] name and place all that pertains to the inter- 
pretation of the Statutes and of other norms concerning training in 
the States of perfection.” 1°? Therefore the Sacred Congregation of 
Religious acts in this matter with a vicarious power.** This power 
is not limited to the training of clerics in the States of perfection. 
In one of the earlier drafts of Sedes Sapientiae the word clericorum 


89 Cf. Wernz-Vidal, De personis, n. 484, III; “ Annotazione,” Jl Monitore 
Ecclesiastico, IX (1917), 342. 


100 Brems, “De Lacunis Legis Supplendis ad Normam C.J.C.,” Jus Ponti- 
fictum, XVI (1936), 239. 
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102 Art. 17, $1. 
103 Pugliese, “ art. cit.,” p. 597. 
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appeared after the word institutionem of this article. In the final 
draft the word was deleted to indicate that the right to interpret 
applies to the law of training of all the members of the States of 
perfection. 

Art. 17, § 1, speaks of authentic interpretation, an interpretation 
defined by Suarez as “ interpretation by the authority of one who 
can make the law.” 1©* And authentic interpretation has the force 
of law. 

The power and authority of the Pope is supreme, but the Pope’s 
faculty to delegate is somewhat limited, if the Primacy is consid- 
ered. This limitation affects not only divine laws, natural or posi- 
tive, but also ecclesiastical laws looked on as an unfailing and safe 
means for salvation. 

Article 17 clearly states that the Congregation of Religious has 
the exclusive right to interpret the Statutes and other norms con- 
cerning training in the States of perfection. Assuming that this 
power had not been given expressly to the Sacred Congregation, it 
would nonetheless have the right to interpret these laws. The 
Pontifical Commission for the interpretation of the canons has no 
power to interpret laws which are found outside the Code of Canon 
Law. With regard to laws which are in effect today but which were 
promulgated prior to the Code or which were promulgated at a later 
date and thus are not included in the Code, the norms of compe- 
tency in interpretation were not changed by the establishment of 
the Pontifical Commission: the interpretation of those other laws 
belongs to the appropriate Sacred Congregation. These points 
are admitted by Maroto,!°% Michiels,’ Van Hove,!®® and Coro- 
nata.’° When the Statutes state that the Congregation of Reli- 
gious is competent to interpret the Statutes, they mean that all 


104 De legibus, 1. VI, c. I, n. 1. Cf. Reiffenstuel, Jus Canonicum Universum 
(Macerata, 1746), 1. I, tit. 2, V, c. I, n. 357; Schmalzgrueber, Jus Ecclesiasticum 
Universum (Rome, 1843), t. I, p. I, tit. 2, n. 44; D’Annibale, Summula The- 
ologiae Moralis, I, 184; Wernz, Ius Decretalium, Vol. I, n. 128. 


105 Cf. S. Consist., De competentia in ecclesiasticis legibus interpretandis, 
February 11, 1911, AAS, III (1911), 99. 


106 Jnstitutiones Iuris Canonici, Vol. I, n. 237. 
107 Normae Generales, I, 503. 
108 De Legibus Ecclesiasticis, n. 243. 


109 Institutiones Iuris Canonici, Vol. I, n. 24. 
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others who might have a committed power to interpret are now 
excluded. 

No one will question the power of the Congregation to interpret 
doubtful laws. But is the Congregation equally entitled to inter- 
pret them with an extensive interpretation? A similar question was 
asked concerning the Pontifical Commission for the interpretation 
of the Code, and its authority to do so was disputed. So far as an 
extensive interpretation is concerned, Maroto 1° and Gasparri 4 
deny this right to the Commission. But the affirmative answer is 
maintained by Cappello,!!2 Van Hove,!!% Cicognani,* Creusen,™5 
Claeys Bouuaert-Simenon,!"* and Michiels.1!* 

The extension of the delegation to interpret depends on the will 
of the Roman Pontiff. The controversy is a juridical one. In prac- 
tice all the interpretations given by the legitimate organ bind. 
Could the use of the power indicate its extension? Although in 
theory this does not follow, and although one cannot yet consider 
in this matter the practice of the Congregation, it can be safely 
affirmed that the power of interpretation over the Statutes entrusted 
to the Sacred Congregation of Religious is unrestricted. 


C. Rules of interpretation 


The general rules of interpretation are enunciated in the Code of 
Canon Law: canon 18 contains general rules; canon 19, special 
rules; canons 6 and 23, rules concerning abrogated laws. Nowhere 
is it stated that the prescriptions of these canons bind those who 
give an authentic interpretation, but outstanding canonists, such 
as Cappello,48 Maroto,4*® Michiels,2° Van Hove,!*! Toso,!*? and 

110 “ Annotationes,” CpR, I (1920), 39. 

111 De Matrimonio, Vol. II, n. 1025. 

112 Summa Iuris Canonici, I, 87. 

113 Prolegomena, n. 370, and De legibus, n. 243. 

114 Op. cit., nn. 44, 138. 

115 Un anniversaire canonique, p. 608. 

116 Manuale Iuris Canonici, Vol. I, n. 170, note 2. 

117 Op. cit., I, 498. 

118 Op. cit., Vol. I, nn. 84-85. 

119 Op. cit., n. 240, note 1. 

120 Op. cit., I, 514. 

121 De legibus ecclesiasticis, n. 248. 

122 Ad CI.C. Commentaria Minora, I, 56. 
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Cicognani,!?° affirm that all those prescriptions of the Code bind 
the one who gives an authentic interpretation. One must note, how- 
ever, that there is a difference between doubts of fact, when the 
norms of interpretation do not bind, and doubts of law, when the 
same norms do bind. Again there is a difference between the inter- 
pretation given as a law and one given by way of a sentence or a 
rescript. A judge must pronounce sentence always according to 
the law. 

In practice the Congregations generally follow the norms of in- 
terpretation given in the Code. Yet no one will question the right 
of the Congregations to proceed more liberally, when the mind of 
the legislator is well known to the officials who act. 

The legislator is not bound by the laws of interpretation, but 
often, if not always, he observes them. Those with committed 
power to interpret the law must obey the rules of interpretation, 
unless they have been given further powers.1*4 Whether the Con- 
gregation of Religious is bound by those norms of interpretation 
when interpreting the General Statutes cannot be answered defini- 
tively. Silence on this matter is not a decisive argument; it is 
possible that at least for some particular cases the faculty to go 
beyond the rules of interpretation might have been given. Actually 
the Congregation of Religious carefully follows the rules of inter- 
pretation contained in the Code of Canon Law. In theory, one can 
say that the Sacred Congregation of Religious is bound by the rules 
of interpretation given in the Code, no less than the Pontifical 
Commission. 

In the interpretation of “ matters which are either more serious 
or which offer special difficulties, the Congregation must obtain 
previous express pontifical approval.” ?*5 This norm is practically 
a repetition of the prescriptions of canon 244, §1. It adds, how- 
ever, that the approval must be express. 

Concerning the seriousness or the special difficulty of the matter 
in question the Sacred Congregation itself decides.1¢ 


123 Op. cit., p. 125. 

124 Van Hove, De legibus ecclesiasticis, n. 248. 
125 Art. 17, § 2. 
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Articles 17 and 18 must be studied in the light of the statement 
of n. 40, where the Roman Pontiff states: “ In virtue of our author- 
ity we grant the Sacred Congregation of Religious the power to 
carry out by ordinances, instructions, declarations, interpretations, 
and other similar documents the General Statutes already approved 
by us, and to do everything that pertains to the faithful observance 
of this Constitution, the Statutes and the Ordinances.” Concerning 
this authority or power given to the Congregation of Religious, 
articles 17 and 18 declare its meaning fully, besides giving explicit 
norms on the relations between the Congregation of Religious and 
the other Congregations. These two articles distinguish perfectly 
between the normative-interpretative function which is controlled 
by article 17, and the executive function directed by the norms of 
article 18. 

From the point of view of orderly government, it is better, as a 
general principle, that cumulative powers be eliminated in the case 
of normative and interpretative functions. If there is one law, it is 
suitable that there be but one normative and interpretative organ 
of the law, at least on the highest level, not limiting its authority 
to merely declaratory and executive functions. The Code of Canon 
Law clearly adopted this principle and criterion. 

Whenever the executive function affecting a certain matter is 
committed to several offices, the legislative or normative function 
remains in one principal department or office. That is the case, for 
instance, with the Congregations for the Propagation of the Faith 
and of Religious which have some jurisdiction over sacred rites and 
sacraments. Nevertheless, with regard to rites, canon 253, §1, 
states: “The Congregation of Sacred Rites has the authority to 
supervise and regulate all matters pertaining to sacred rites.” 
Accordingly, canon 252, § 2, states: “ This Congregation [for the 
Propagation of the Faith] is bound to refer to the competent Con- 
gregation those matters that touch . . . the enactment and interpre- 
tation of the general norms governing sacred rites.” In the prac- 
tice and style of the Roman Curia, the same norm is observed by 
the Congregation of Religious. 

Exactly the same principle applies to the discipline of the sacra- 
ments. According to canon 249, § 2: “To it [the Congregation of 
the Sacraments] belong all those things that must be decreed or are 
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usually granted . . . those only excepted which are reserved to other 
Sacred Congregations.” 

Maintaining this juridical criterion, Sedes Sapientiae, besides 
protecting the merely executive authority of the other offices of the 
Holy See, determines that, in matters which in practice do not offer 
special difficulty,!** the legislative and interpretative function of 
what pertains to training in the States of perfection, belongs exclu- 
sively to the Congregation of Religious. Furthermore, it entrusts 
to the same Congregation the supreme executive power in these 
matters, after it has conferred with the other offices when occasion 
arises. Consequently, unless an express exception be made in some 
particular case, all the States of perfection which by privilege are 
subject to other Congregations are presumed to be subject to the 
Congregation of Religious in things that concern this legislative 
and interpretative function (in the measure that it can belong to a 
Sacred Congregation), as well as in the higher direction and execu- 
tion of this law. There are some exceptions granted by the Code 
of Canon Law in favor of other Sacred Congregations as regards 
the apostolate in mission territory,!*8 the government of Universi- 
ties, ecclesiastical schools, and secular seminaries,!*® the direction 
of associations of the faithful,!°° and other similar cases. 

This juridical principle of exclusive competence should not be 
interpreted in a way that leads to an isolationist attitude, even in 
the smallest degree. Without prejudice to the proper and peculiar 
competence of each Sacred Congregation according to the norms of 
the Code and of Sedes Sapientiae, the mutual collaboration of the 
Congregations has been achieved, for example, in a matter com- 
mon to diocesan and religious seminaries, namely, ecclesiastical 
studies.1*1 Yet it is certain that these studies, in the case of stu- 
dents of the States of perfection, are the exclusive competence of 
the Congregation of Religious, by the express command of the Code 
of Canon Law 12 and of Sedes Sapientiae. Such exclusive compe- 


127 Cf. art. 18, $1. 
128 Canon 252, § 5. 
129 Canon 256. 

130 Canon 250, § 2. 


131 Cf. Instruction of the S. Congregations of Religious and of Seminaries, 
February 2, 1941. 


132 Canon 251, $1. 
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tence is more than justified by the fact that many aspects of the 
clerical studies, while they are being pursued, have a close and even 
intrinsic relation to the discipline of the religious life,1** to the 
promotion of religious students to Sacred Orders, and to their 
apostolate, which not rarely will be exercised far from the place of 
training and will consist of works very different from those of the 
secular clergy. All these elements, with the exception of a very 
few things expressly excluded, are reserved, as is the entire religious 
life, to the Sacred Congregation of Religious by the Constitution 
Sapienti Consilio, later incorporated in the Code of Canon Law, and 
recently confirmed by Sedes Sapientiae. At the same time it is 
obvious that the “ clerical training, because of the intrinsic unity 
of the universal priesthood, is no different, as regards its end and 
object, from the training of the secular clergy.” 1*4 For this reason 
a close coordination of the laws of training through the cooperation 
of the Sacred Congregations of Seminaries and of Religious has 
always been uppermost in the mind of the Roman Pontiffs. 


Basi Frison, C.M.F. 


INsTITUTUM IURIDICUM CLARETIANUM 
RoME 


133 Canons 587, § 4; 588; and 589, § 2. 
134 Art. 10, § 2. 
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COMPETENCE OF THE ORDINARY IN THE 
DOCUMENTARY PROCESS OF CANONS 1990-1992 * 


Practically the last enactments in the section of the Code entitled 
De Iudiciis and, in fact, the very last under the title, De Causis 
Matrimonialibus, are the famous canons 1990-1992. The apparent 
oblivion to which the Code has relegated these canons by position 
is overshadowed only by the neglect with which canonical writers 
have treated them. Writing in the January 1959 issue of THE 
Jurist, Father McManus did not exaggerate when he said: “In 
spite of its great importance and frequent use, the summary judicial 
process of canons 1990-1992 is rather inadequately treated in most 
manuals of procedure, certainly in comparison with the treatment 
given to the ordinary trial.’ 


INTRODUCTION 


In an attempt to make up for the unfortunate neglect shown the 
documentary process, this article will be concerned with the much 
disputed and confused question of competence in 1990 cases. It 
will endeavor to find a solution to the following problems of com- 
petence: 


1. Do the rules of competence by domicile or contract as given 
in canon 1964 for solemn marriage causes apply also to the 
documentary process of canon 1990? 

2. Who is the competent ordinary mentioned in canon 1990? 

3. Is the ordinary, without recourse to the Holy Office, competent 
to carry out the 1990 process when the party requesting the 
annulment is a non-Catholic? 

4. Is the ordinary, without utilizing the Promoter of Justice, 
competent to carry out the 1990 process when neither of the 
parties has requested the annulment, or when the party re- 
questing it is inhabilis because he or she was the cause of the 
invalidity? 

* Paper given at the Eastern Regional Conference of The Canon Law Society 

of America, New York City, May 12, 1960. 


1 Frederick R. McManus, “ Use of the Judicial Procedure of Canons 1990- 
1992,” Tue Jurist, XIX (1959), 67. 
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The solution to these questions will be arrived at primarily by 
analyzing in text and context canons 1990-1992 of the Codex Iuris 
Canonici and articles 226-230 of the Provida Mater instruction. 
Further corroboration of the position held in this article will be 
sought in the authority of canonical writers and Roman documents. 

Because of the rather radical position of this article, the writer 
feels it necessary to state clearly and succinctly the solutions which 
he intends to defend. In answer to the four questions proposed 
above, the following contentions are offered in this article: 


1. Canon 1964 with its rules competence by domicile or con- 
tract does not apply to the 1990 process. 

2. The ordinary competent to carry out the 1990 process is any 
ordinary. In practice, however, it should be one who has 
sufficient reason to declare the marriage invalid. 

3. A non-Catholic party may request an annulment and, in such 
a case, the ordinary may carry out the 1990 process without 
previous recourse to the Holy Office for permission. 

4. The ordinary in the documentary process is never required by 
law to utilize the services of the Promoter of Justice. There- 
fore, the ordinary can initiate and execute the process without 
the Promoter, even when neither party has requested the an- 
nulment or even when the party requesting it would ordinarily 
in a formal trial be inhabilis because he was the cause of the 
invalidity. 

The traditional interpretation of canon 1990 seems to be based 
on the reluctance of canonists to understand at their face value the 
words of the canon, praetermissis sollemnitatibus hucusque recen- 
sitis. As a result, a good deal of the rules and procedure proper to 
the solemn trial was introduced into the documentary process. If 
a canonist starts with the premise that the legislation on solemn 
trials applies also to the 1990 procedure, then it is easy to under- 
stand why he will say that canon 1964 with its rules of competence 
governs also the documentary process, why a non-Catholic cannot 
act as a petitioner in this process, and so forth. 

It is the conviction of this writer that canonists who have applied 
much of the legislation on a solemn trial to the documentary process 
have tended to identify what the law wanted distinguished. De- 
fense of the position of this article, therefore, hinges largely on the 
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distinction, or even, we might say, contradistinction between the 
documentary process of canons 1990-1992 and the formal marriage 
process outlined in the canons preceding canon 1990. The 1990 
process is an exceptional process which is not to be compared with 
the formal process. It is swi-generis and not to be regarded or 
treated as a miniature solemn trial. The documentary process is 
a special process all its own, completely differentiated from the 
solemn process. 

By demonstrating that the documentary process is an exceptional, 
extraordinary, unique process completely distinct from the ordinary 
solemn process, the writer hopes to emphasize and confirm what 
canon 1990 seems to make sufficiently evident, namely, that the 
rules and formalities governing the solemn process are not to be 
applied to the 1990 process. At most, they can be applied as di- 
rectives when special reasons warrant. In short, the documentary 
process it to be conducted solely according to the regulations con- 
tained in canons 1990-1992 and the relative articles in the Instruc- 
tion Provida Mater. 


I. Distinction BASED ON THE WorpDS, PRAETERMISSIS 
SOLLEMNITATIBUS HucusSQuE RECENSITIS 


The first indication that the documentary process is distinct from 
the formal process is given in the rubric introducing canons 1990- 
1992. The rubric reads: “Concerning cases excepted from the 
regulations given thus far.” 2 While the rubric is not, strictly speak- 
ing, a law, it does emphasize what is evident in the canons them- 
selves, namely, that canons 1990-1992 are going to deal with a 
procedure that does not fall under the prescriptions for the ordinary 
solemn trial as outlined in the preceding canons. 

Lest there be any doubt of this, canon 1990 repeats in almost 
equivalent terms that in the cases enumerated all preceding solem- 
nities are to be omitted when the process is carried out.’ 

Canon 18 directs that laws should be understood according to 
their proper meaning. In accordance with this rule of interpreta- 
tion, let us examine each of the words in the phrase, praetermissis 
sollemnitatibus hucusque recensitis. 


2“ De casibus exceptis a regulis hucusque traditis.” 


” 


3 Can. 1990: “. . . praetermissis sollemnitatibus hucusque recensitis .. . 











—— 
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Praetermissis—Harper’s Latin Dictionary and the Leverett Latin 
Lexicon give as the meaning of this word: to pass over, leave 
out, omit. 

Sollemnitatibus—Both dictionaries give as the translation: formal- 
ities. 

Hucusque—Both works give as the meaning of this word: as far as 
this, so far, hitherto, up to this point. 

Recensitis—The meaning of this word in both dictionaries is: to 
enumerate, to examine into, to relate.‘ 


A proper translation of this phase, therefore, would be: “ having 
omitted the formalities enumerated up to this point.” The canon 
imposes no limitations on the formalities to be omitted either as to 
quantity of quality. Therefore, the words signify: all the formal- 
ities thus far enumerated are to be omitted. The only formalities 
required, then, are the ones listed in the canons themselves, and 
they are three: (a) the declaration of the nullity of the marriage 
by the ordinary; (b) the intervention of the Defender of the Bond; 
(c) the citation of the parties. 

This, then, is our basic position—a literal interpretation of canon 
1990. It tells us to omit all preceding formalities. It tells us what 
formalities are required. If the Code and the Provida presume this 
understanding of canon 1990, then both should contain legislation 
which will confirm this interpretation, legislation which can only 
be understood if the canon is so interpreted. In short, both should 
contain legislation which will demonstrate not the similarity but 
rather the distinction between the documentary and the solemn 
process. An examination of canons 1990-1992 and the Provida 
will bear out this distinction between the two processes. 


A. CONCERNING THE PRESENTATION OF THE LIBELLUS TO A 
COMPETENT TRIBUNAL REQUIRED IN SOLEMN TRIAL 


The formality of accusing a marriage before a competent judge 
or tribunal is not listed as one of the requirements of canon 1990 
and is certainly one of the solemnities that the canon directs may 


4 Harper's Latin Dictionary, rev. Charles T. Lewis and Charles Short (New 
York, Cincinnati, Chicago, 1907); Lezicon of the Latin Language, ed. F. P. 
Leverett (Philadelphia, 1850), under each of the words quoted above. 
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be omitted. Canon 1706 prescribes as the first step in a solemn 
process the presentation of a libellus to a competent judge.® Arti- 
cle 55, § 2, of the Provida applies this general formality to marriage 
causes: ‘“ One who wishes to accuse the marriage must present a 
libellus to a competent tribunal.”® But the rules determining 
which tribunal is competent for marriage causes are given in canon 
1964.7 Both canon 1706 and canon 1964 precede canon 1990. 
Therefore, both canon 1706 and canon 1964 are subject to the pre- 
scription of canon 1990 directing that all preceding formalities be 
omitted. 

The Provida, in fact, clearly excludes from the documentary 
process the formality of presenting a libellus to a competent tribu- 
nal. Article 227, § 2, prescribes that when the ordinary judges that 
the conditions of 1990 process are not fulfilled, he is to remit the 
cause to the diocesan tribunal which is then to proceed according to 
the usual solemn process in accordance with the norms of Title V 
and the following of the Provida. But Title V is entitled De 
libello causae introductorio, and article 55, §2, under that title 
states: “He who wishes to accuse a marriage must present a 
libellus to a competent tribunal.”® In other words, the presenta- 
tion of a libellus to a competent tribunal as imposed by article 
55, § 2, is required only when the documentary process cannot be 
used and the ordinary remits the cause to the tribunal to be carried 
out in the usual solemn process. The formality is not required be- 
fore. 


5 Can. 1706: “Qui aliquem convenire vult, debet libellum competenti iudici 
exhibere .. .” 


6 Art. 55, §2: “Qui matrimonium accusare vult, debet libellum competenti 
tribunali exhibere . . .”—S.C. Sac., instruction Provida Mater, August 15, 1936, 
AAS, XXVIII (1936), 313-361 (hereafter cited as Provida). 


7 Can. 1964: “In aliis causis matrimonialibus iudex competens est iudex loci 
in quo matrimonium celebratum est aut in quo pars conventa vel, si una sit 
acatholica, pars catholica domicilium vel quasi-domicilium habet.” 


8 Art. 227, $2: “Quod si Ordinarius iudicaverit non omnia concurrere quae 
requiruntur vi canonis 1990, ut de nullitate matrimonii tamquam de casu ex- 
cepto ipse agere queat, causam remittat ad tribunal dioecesanum, quod per 
viam ordinariam procedat, ad normam Tituli V et seqq.” 


® Art. 55, §2: “Qui matrimonium accusare vult, debet libellum competenti 
tribunali exhibere ...” 








CASES AND STUDIES 241 


B. CONCERNING THE NUMBER OF JUDGES 


Included among the regulations to be omitted in the documentary 
process is also the requirement of canon 1576, § 1, n. 1, prescribing 
that contentious causes dealing with the bond of marriage are re- 
served to a collegiate tribunal of three judges. The 1990 process, 
on the contrary, requires only one judge. 


C. CONCERNING THE PERSON OF JUDGE 


According to articles 227, § 1, and 229 of the Provida, only the 
ordinary is competent to declare the nullity of the marriage in the 
documentary process. The Instruction explicitly excludes the 
competence of the Officialis without a special mandate.’° This is 
contrary to the regulation of canon 1578 recommending in solemn 
trials the expediency of leaving the judgment of contentious causes 
to the ordinary tribunal presided over by the Officialis or Vice- 
Officialis. 


D. CONCERNING THE REQUIREMENTS FOR PROOF 


The usual requirements in the solemn process for proof by con- 
fession of the parties and the deposition of witnesses are not in- 
cluded in the documentary process. Canon 1990 demands and is 
satisfied with proof from certain and authentic documents which 
are not subject to any exception or contradiction. 


E. CONCERNING THE OBLIGATION OF APPEAL 


Canon 1986 makes it obligatory for the Defender of the Bond 
to appeal from a favorable sentence in first instance. The 1990 
process, while obliging the Defender of the Bond to appeal, should 
he prudently doubt the fulfillment of the conditions of the canon, 
does not demand the appeal from a favorable sentence of the ordin- 
ary.11 

These major differences between the two processes are listed here 
because they are plainly evident in the canons and articles dealing 


10 Art, 228: “Ordinario absente aut impedito, sententia, de qua in articulo 
praecedenti, datur ab officiali de mandato speciali Ordinarii.” 


11 Can. 1991: “ Adversus hanc declarationem defensor vinculi, si prudenter 
existimaverit impedimenta de quibus in can. 1990 non esse certa aut dispensa-~ 
tionem super eisdem probabiliter intercessisse, provocare tenetur ad iudicem 
secundae instantiae .. .” 








242 THE JURIST 


with the documentary process. Other distinguishing character- 
istics not so obvious will be described later. 


F. CORROBORATION FROM AUTHORITIES 


Our interpretation of the words, praetermissis sollemnitatibus 
hucusque recensitis, receives confirmation from various sources. 
Explaining these words of canon 1990, Triebs states that this phrase 
means that the prescriptions described for the solemn process in the 
preceding titles of Book IV do not hold for the excepted cases. In- 
stead, everything is to be carried out in accordance with the regula- 
tions given in canons 1990-1992.12, He continues that this is con- 
firmed by the inscription introducing Chapter VII which reads: De 
casibus exceptis a regulis hucusque traditis. According to Triebs, 
this title signifies that the regulations generally binding in a process 
and contained in the preceding titles and chapters hold no force for 
canons 1990-1992. In these canons, instead, it is a question of a 
form of procedure which is exceptional and unique, of an extra- 
ordinary process but not one which is extra-judicial. The ordinary 
and solemn matrimonial process, he goes on to say, is set down in 
canons 1960-1989, due consideration being given to canons 1556- 
1924. On the other hand, canons 1990-1992 deal with a matrimon- 
ial process which must be called extraordinary, abbreviated, sum- 


mary.1* 
Noval, commenting on the words of canon 1990, praetermissis 
sollemmitatibus. . . ., lists among the formalities that can be omit- 


12 A. Triebs, “ De Interpretatione Canonum 1990-1992 CIC,” Periodica, XX 
(1931), 98*: “ Nam can. 1990 ita habet: ‘ praetermissis sollemnitatibus hucus- 
que recensitis,’ ut etiam praecedentia S. Officii decreta dixerant. Scilicet, 
praecepta de processu sollemni in praecedentibus titulis libri IV exposita in his 
casibus exceptis non obtinent, sed omnia ad praescripta canonum 1990-1992 
peragantur.” 


13 Tbid., 99*: “Idem confirmatur inscriptione huius capitis VII, quae est: 
‘De casibus exceptis a regulis hucusque traditis.’ Qui titulus . . . hoc tantum 
significatur, regulas processus generatim vigentes et in praecedentibus titulis 
et capitulis contentas non valere, sed agi de forma procedendi exceptionali 
et singulari, de processu extraordinario, non autem extraiudiciario. Forma 
ordinaria et sollemnis processus matrimonialis exponitur canonibus 1960-1989, 
habito respectu ad canones 1556-1924 (De iudiciis in genere). E contra 
canones 1990-1992 agunt de processu matrimoniali extraordinario, abbreviato, 
summario.” 
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ted: the constitution of a collegiate tribunal, proof through confes- 
sion of the parties or deposition of witness, the regular accusation 
by the spouses or promoter of justice, publication of the process and 
necessary appeal. Then he adds that not all solemnities are omit- 
ted, for the legislator excepted the following: intervention of the 
judge, citation of the parties, intervention of the Defender and the 
sentence.'* 

A Rota decision confirmed this interpretation when it stated 
that as long as one abided by the conditions set down in canon 
1990, the solemnities of a trial could be omitted, namely, the con- 
stitution of a collegiate tribunal, the regular accusation of the 
spouses or promoter of justice, proof through confession of the 
parties or deposition of witnesses and the necessary appeal of the 
Defender of the Bond. Required only are the intervention of the 
judge, summoning of the parties, intervention of the Defender and 
a judicial sentence.’® 

In the 1950 edition of Vlaming’s Praelectiones, it is stated that 
in canon 1990 all the solemnities given before are omitted.'® 


II. DistincTION BETWEEN THE Two Processes SHOWN BY 
DIFFERENCE IN TERMINOLOGY 


A second major distinction between the documentary process and 
the solemn process is made evident by the terminology used by the 
Code and the Provida Mater. This terminology clearly distin- 


14 Tosephus P. Noval, Commentarium Codicis Iuris Canonici, Liber IV, De 
Processibus, Pars I, De Iudiciis (Romae, 1920), n. 873, p. 581. 


15§.R. Rotae Decisiones, Vol. XXXI (1939), Dec. X XVII, 245. 


16 Th. M. Vlaming, Praelectiones Iuris Matrimonit (quarto edidit L. Bender, 
Bussum in Hollandia: Sumptibus Societatis Editricis Anonymae Paulus Brand, 
1950), p. 548: “Praesenti vero canone remittuntur quaelibet sollemnitates 
hucusque (in Codice) recensitae, hinc etiam illae quae spectant ad ordinem 
iudicialem universim; cuius quippe ordinis, quatenus huic materiae applicabilis, 
titulus ille XX (‘de causis matrimonialibus’) non est nisi pars suppletoria.” 
Cf. also: Thomas H. Kay, Competence in Matrimonial Procedure, The Catho- 
lic University of America Canon Law Studies, n. 53 (Washington, D. C., 1929), 
pp. 150-151; Edwin J. Kennedy, The Special Matrimonial Process in Cases of 
Evident Nullity, The Catholic University of America Canon Law Studies, n. 93 
(Washington, D. C., 1935), p. 58; Michael Card. Lega, Commentarius in Iu- 
dicta Ecclesiastica (3 vols., 2. ed. curante Victorio Bartoccetti, Roma: Azienda 
Libraria Cattolica Italiana, 1950), II, 636-637. 
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guishes the ordinary acting as judge in the 1990 process from the 
diocesan tribunal and also, a casus from a causa. 


A. DISTINCTION IN THE USE OF TERMS: ORDINARIUS AND TRIBUNAL 


Canon 1992 states that if the judge of second instance cannot 
confirm the sentence of the ordinary, then he is to decide that the 
cause be tried according to the usual solemn procedure. In this cir- 
cumstance, the judge of second instance is to remit the cause to the 
tribunal of first instance.17 Ordinarily, this tribunal of first in- 
stance will be the tribunal of the same ordinary who declared the 
marriage invalid in the first place in accordance with canon 1990. 
Canon 1572, § 2, however, informs us that the judge of first instance 
is the ordinary of the place, and canon 1573, § 2, states that with 
the Officialis, the ordinary constitutes one tribunal.’® Thus the 
problem immediately arises that in such a situation the ordinary 
would be judge in the same case twice. The law, however, forbids 
the same tribunal from rendering decision twice in the same case.!® 
If you regard the two judgments as of two different grades, it is 
still forbidden by canon 1571.2° If you consider the judgments as 
those of two tribunals of the same grade, it is forbidden by article 
218, § 1.21 

Only one explanation saves us from this dilemma: when the 
ordinary is acting as judge in accordance with the conditions of 
canon 1990, he is not presiding over a tribunal, he is not acting as 
head of his diocesan tribunal. If in canon 1990 the ordinary were 
acting as head of his diocesan tribunal then the Officialis should 


17 Can. 1992: “ Iudex alterius instantiae .. . decernet . . . utrum sententia sit 
confirmanda an potius procedendum in causa sit ad ordinarium tramitem iuris; 
quo in casu eam remittit ad tribunal primae instantiae.” 


18 Can. 1572: “.. . iudex primae instantiae est loci Ordinarius ...” Can. 
1573, §2: “ Officialis unum constituit tribunal cum Episcopo loci . . .” 


19 Can. 1879: “ Pars quae aliqua sententia se gravatam putat, itemque pro- 
motor iustitiae et defensor vinculi in causis in quibus interfuerunt, ius habent 
a sententia appellandi, idest provocandi ab inferiore iudice qui sententiam 
tulit, ad superiorem ...” Cf. also Art. 218, §1, of the Provida. 


20 Can. 1571: “ Qui causam vidit in uno iudicii gradu, nequit eandum causam 


in alio iudicare.” 


21 Art. 218, §1: “Causa matrimonialis ab uno tribunali iudicata, ab alio 
tribunali eiusdem gradus iterum iudicari nunquam potest, .. . sed de ea videre 
potest tantummodo tribunal superioris instantiae, praevia appellatione.” 
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be able to render a sentence in such cases also. For canon 1573, 
§ 2, states that the Officialis constitutes one tribunal with the 
Bishop. But article 228 expressly denies to the Officialis the auth- 
ority to judge in such cases. The Officialis can only declare nullity 
in 1990 cases when the ordinary is absent or impeded, and only 
after receiving a special mandate. 

This distinction between the ordinary as judge in 1990 cases and 
his tribunal is made more evident in article 227, §2. This pre- 
scribes that, if the ordinary should judge that not all the require- 
ments of canon 1990 are fulfilled in order to deal with the nullity 
as an excepted case, then he is to remit the case to the diocesan 
tribunal, which will proceed according to the ordinary, formal pro- 
cess.22_ Why did not article 227, § 2, merely say that in such cases 
the ordinary, since he is the judge of the tribunal, should try the 
cause according to the formal process? Instead, it directs him to 
send the cause to the diocesan tribunal. Again, the article makes 
sense only if the Ordinary when acting as judge in 1990 cases is not 
considered as the judge of his diocesan tribunal. Unless we under- 
stand this article as distinguishing ordinarius and tribunal, then we 
must accept the interpretation that in most instances the article 
directs: when it is not judged as a possible 1990 case, let the ordi- 
nary remit the cause to himself. 

Since repetition emphasizes the truth and importance of a fact, 
the Provida in another place indicates the distinction between the 
tribunal and the ordinary. Article 1, § 3, observes that matrimonial 
causes cannot be settled except by the public authority through the 
sentence of a competent tribunal or that of the ordinary in the 
excepted cases.?8 

Roberti states that the judicial power of the ordinary is exercised 
primarily in representing his tribunal.24 But as was shown above, 


22 Art. 227, §2: “Quod si Ordinarius iudicaverit non omnia concurrere quae 
requiruntur vi canonis 1990, ut de nulitate matrimonii tamquam de casu ex- 
cepto ipse agere queat, causam remittat ad tribunal dioecesanum, quod per 
viam ordinariam procedat, ad normam Tituli V et seqq.” 


23 Art. 1, §3: “Causae matrimoniales respicientes vinculum nequeunt dirimi 
partium seu coniugum transactione, aut compromisso in arbitros, aut iure- 
iurando litis decisorio; sed tantum publica auctoritate per sententiam tri- 
bunalis competentis, vel Ordinarii in casibus exceptis . . .” 


24 Franciscus Roberti, De Processibus (2 vols., 4. ed., in Civitate Vaticana: 
Apud Custodiam Librariam Pontificii Instituti Utriusque Iuris, 1956), I, 244. 
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the ordinary in canon 1990 is not acting as a tribunal, or, to be more 
precise, he is not acting as representative or judge of his diocesan 
tribunal. If he is not representing the tribunal, then what role is 
he assuming in canon 1990? A close examination of this docu- 
mentary process leads one to suspect that the ordinary in this case 
is not a judge in the strict sense of the term, that is, one who de- 
cides a controversy. There is to be no controversy, no dispute in 
cases coming under canon 1990. Canon 1990 emphasizes that certi- 
tude of the existence of the impediment and of the lack of dispensa- 
tion is to be evident from certain and authentic documents subject 
to no exception or contradiction. The ordinary is merely to declare 
by his statement the certitude which already exists objectively. In 
fact, article 227, § 2, directs that if the ordinary judges that the 
certitude required by canon 1990 is not present, he is not to make 
any declaration but is to remit the cause to the diocesan tribunal. 

This writer is not denying that in his role the ordinary is using 
judicial power, but he does feel that it is the exercise of judicial 
power in an extended sense—in such an extended sense, in fact, that 
one can fully appreciate why before 1943 many canonists considered 
the documentary process administrative in nature. 

Considering the ordinary in canon 1990 as a judge in an extended 
sense may explain why article 227, § 1, refers to the ordinary with 
the unusual Latin phrase, iwdicem agens. The phrase, Ordinarius, 
wudicem agens, is consistently translated by canonists into English 
as: “ The ordinary, acting as judge.” Such a translation seems to 
be erroneous. In such a case, the original Latin expression should 
have been: iudex agens, ut iudex agens, or tamquam iudex agens. 
The word agere is an active verb. It has a great variety of mean- 
ings, such as to drive, to perform, etc. When this verb is joined 
with a word in the accusative case, it signifies something being done 
to that object, which is not the case in the phrase iudicem agens. 
Both the Leverett Lexicon and Harper’s Latin Dictionary, however, 
do give a meaning which seems to apply: to act or play the part 
on the stage. From this follows the figurative meaning, to act or 
play the part of. Thus they give the example: amicum agere—to 
act the part of a friend; non principem se, sed ministrum agere—to 
act the part not of a prince, but of an attendant. Applying this 
meaning to the phrase, tudicem agens, we have a more precise trans- 
lation. Since the ordinary is not deciding a controverted issue in 
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canon 1990, he is not acting as a judge in the strict sense, but he 
is merely acting the part of a judge. 

Could this be the reason why Cappello with others holds the 
opinion that the sentence of the ordinary in canon 1990 is a judicial 
sentence only in a wide sense? 25 

One should not be suprised that the ordinary in canon 1990 is 
not a judge in the strict sense of the term. The fact that the Code 
Commission in 1943 termed the documentary process judicial is not 
meant to signify that every act in the process must be strictly judi- 
cial. The Code Commission said merely that the process described 
in canon 1990 is of the judicial order.2* We have noted already 
Cappello’s opinion that the sentence was judicial only in a wide sense. 
It is the opinion of this writer that the citation of canon 1990 and 
the appeal of canon 1991 are also not strictly judicial. If anything, 
the documentary process, while of the judicial order, resembles more 
an administrative process in the manner in which it is carried out. 
This characteristic further differentiates the documentary process 
and the solemn process. 

The Apostolic Signatura, for example, speaking of marriage an- 
nulments in a circular letter of August 3, 1929, distinguished be- 
tween annulments which proceeded according the formal process of 
canons 1960-1989 and those which were dealt with according to the 
exceptional, economic procedure of canons 1990-1992.27 Triebs, 
commenting on the words, “ economic ” and “ administrative,” used 
at times in Roman documents when referring to the 1990 process, 


25 Felix M. Cappello, Tractatus Canonico-Moralis (5 vols., Taurini-Romae: 
Marietti, 1950), Vol. V, n. 891, p. 910: “ Alii negant seu distinguunt, dicentes 
declarationem nullitatis matrimonii esse actum vere iudicialem (Pontif. Comm. 
Cod. 6 dec. 1943), at nonnisi sensu lato, non autem stricto, sententiam iu- 
dicialem vocari posse. Quae opinio verior est.” 


26 P.C.I. December 6, 19483—AAS, XXXVI (1944), 94: “ Utrum processus, de 
quo in can. 1990, sit ordinis iudicialis, an administrativi... Resp. Affirmative 
ad primam partem; negative ad secundam.” 


27 “ Le sentenze dichiaranti la nullita di matrimonio, tanto se il loro processo 
abbia seguito il corso formale di cui ai canoni 1960 a 1989 del Codex Iuris 
Canonici, quanto se siano state trattate con la procedura eccezionale ed eco- 
nomica di cui ai canoni 1990 a 1992 . . .”—Supremum Tribunal Signaturae 
Apostolicae: Litterae Circulares quoad Sententias de Nullitate Matrimonii ad 
Normam Art. 34 Pacti inter Sanctam Sedem et Regnum Italiae Concordati, 
August 3, 1929; AAS, XXI (1929), 511. 
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says that the words are meant to connote the idea of thriftiness or 
brevity, thereby distinguishing the process from the ordinary trial.?* 
Bartoccetti confirms this when, commenting on article 227, he writes 
that, if by administrative one wishes to describe the brevity of the 
process, then the acts of the documentary process are administra- 
tive; but if by administrative, one wishes to signify the authority 
exercised in the process, then it cannot be used, since the process 
belongs to the bishop as judge. 7° 


B. DISTINCTION IN THE USE OF TERMS: CASUS AND CAUSA 


The use of the two terms, casus and causa, in canons 1990-1992 
and in the Provida not only enhances the distinction between the 
documentary and solemn process, but also tends to confirm this 
writer’s opinion that the ordinary in canon 1990 is a judge only in 
an extended sense. 

Authors define causa as a juridical controversy or a controvertible 
issue.2° Causa, then, is a specific term. Casus, on the other hand, 
is a general term whose meaning must be determined in the con- 
text. But canons 1990 and 1992 as well as the articles in the 
Provida use and distinguish both terms. Casus is always used when 
referring to a marriage case as described in canon 1990, that is, a 
marriage case where the nullity is evident from certain and authen- 
tic documents. In other words, casus is restricted to the first and 
usual phase of the process where there is no controversy. The 
nullity is plain and obvious from documents; therefore the ordinary 
can declare the nullity of the marriage. Thus canon 1990 states: 
“Cum ex certo et authentico documento . . . hisce in casibus .. . 
poterit Ordinarius . . . matrimonii nullitatem declarare . . .” 
Article 226 states: “ Quoties agatur de casu excepto ad normam 
can. 1990...” The same article directs the Officialis, when he 
seems certain of the fulfillment of the conditions of canon 1990, to 
refer the matter to the ordinary. Here again, since we are still 
dealing with an issue not controvertible, article 226 uses a general 
word: “rem Ordinario deferat.” Article 227, §2, again uses the 


28 Triebs, “ art. cit.,” p. 104*. 


29 Lega-Bartoccetti, op. cit., III, 230*. Cf. also: Kay, op. cit., p. 109; 
Viaming-Bender, op. cit., p. 548. 


30 Eduardus Regatillo, Institutiones Iuris Canonici (2 vols., 5. ed., Sal 
Terrae: Santander, 1956), II, 230; Noval, op. cit., p. 23. 
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word casu when it comes under the conditions of canon 1990: 
“Quod si Ordinarius iudicaverit non omnia concurrere quae re- 
quiruntur vi canonis 1990, ut de nullitate tamquam de casu ex- 
cepto ipse agere queat .. .” 

It might be observed also that the term casus is always con- 
nected with the term Ordinarius. The moment, however, that this 
casus of canon 1990 is called into question, then the terms are 
changed. Where before we had casus and Ordinarius, we now have 
causa and tribunal. The change of terminology is consistent. 
Causa signifies a controverted issue; tribunal signifies the proper 
place where a controverted issue is to be decided. 

Thus, article 227, § 2, directs the ordinary, should he judge the 
conditions of canon 1990 not to be fulfilled for the excepted casus, 
to remit the causa to the tribunal: “.. . causam remittat ad 
tribunal dioecesanum.” This change in terms is apparent also in 
the situation in which the Defender of the Bond prudently thinks 
that the conditions of canon 1990 are not fulfilled. Article 229, 
§ 1, directs that in such a situation he is bound to appeal ad tribu- 
nal secundae instantiae. In appeal, since the issue is controverted 
and the judge of second instance must decide either to confirm the 
sentence or to have the cause go to solemn trial, again the term 
causa is used: “.. . an potius procedendum in causa sit ad ordin- 
arium tramitem iuris.” #1 

To summarize: casus seems to refer to a certain and incontro- 
vertible issue and is always connected with the Ordinarius in the 
documentary process. Causa refers to the issue when it becomes 
controvertible and is always affiliated with the tribunal. The Or- 
dinarius in canon 1990 is very distinct from the tribunal, and fur- 
ther, in declaring the nullity of the marriage in accordance with 


31 Can. 1992; art. 230. It should be noted that the judge of second instance 
in canon 1992 and article 230 does not decide the controversy on the nullity 
or validity of the marriage at issue. Instead, the canon and the article con- 
tain a special contestatio litts which the judge must resolve: “ utrum sententia 
sit confirmanda, an potius procedendum in causa sit ad ordinarium tramitem 
iuris.” Thus, it would be licit for the judge of second instance in a docu- 
mentary process later to be also the judge of the appellate tribunal deciding 
in a solemn process on the nullity of the same marriage cause which he had 
remitted to first instance in accordance with canon 1992. In such a possibility, 
he would not be judge in the same cause twice since the controverted issues 
would be completely distinct. 
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canon 1990, he is a judge only in a wide sense, since he is not settl- 
ing a controverted issue but merely declaring the existence of ob- 
jective certitude. 


C. CONCLUSIONS DRAWN FROM THE DISTINCTION OF TERMS 


At this point, we wish to draw certain conclusions from the dis- 
tinction made between Ordinarius in canon 1990 and tribunal, as 
well as between casus and causa. 


1. Conclusion on the competence of the ordinary 


If the ordinary in canon 1990 is not considered to represent his 
tribunal, and further, if the matter which the ordinary treats in 
canon 1990 is a casus and not a causa, then it follows that the 
rules of competence as given in canon 1964 for the solemn process 
do not apply to the documentary process. Article 1, §3, of the 
Provida states clearly that causae matrimoniales are to be decided 
either by the sentence of a tribunalis competentis, or by the sen- 
tence of the ordinariw in casibus exceptis. The word “ competent ” 
is‘used only with tribunal, not with the term “ ordinary.” 

Canon 1964, laying down the rules of competence by domicile or 
contract, speaks only of causae matrimoniales. It also speaks of 
the zudex loci, which manifestly means the collegiate tribunal of 
canon 1576, §1, n. 1, which tries marriage causes. It makes no 
mention of a competent Ordinarius or of a casus. 

Article 55, § 2, directs that if one wishes to introduce a cause of 
nullity (causam de nullitate), he must accuse the marriage by 
presenting a libellus to a competent tribunal (competenti tribu- 
nali). But neither canon 1990 nor articles 226-227, in speaking of 
the excepted cases, ever join the term, competent, with the word, 
ordinary. It seems good canon law not to add what the law has 
omitted. 


2. Conclusion on non-Catholic petitioners 


Since the ordinary in canon 1990 does not represent his tribunal 
and since the matrimonial matter which he pronounces upon is a 
casus and not a causa, it follows that, in 1990 cases, it makes no 
difference if the one requesting the nullity is a non-Catholic. 
Therefore, the prohibition in the decree of the Holy Office of Janu- 
ary 27, 1928 against a non-Catholic being able to act as actor in a 
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marriage cause does not apply to 1990 cases. The decree uses 
the phrase in causis matrimonialibus,** but canon 1990 deals not 
with causis but with casus. Since the decree is a limitation of one’s 
rights or, at least, an exception from the law, by virtue of canon 19 
it is subject to a strict interpretation. 

On March 22, 1939, the Holy Office gave another reply on this 
question. It was asked whether its decree of 1928, forbidding non- 
Catholics to act as plaintiffs in causis matrimonialibus, bound only 
the Rota or whether it concerned diocesan tribunals also. The 
Holy Office replied that the decree applied also to diocesan tribu- 
nals (etiam ad tribunalia dioecesana).** The ordinary in canon 
1990 is not the diocesan tribunal, and therefore, the decree, subject 
as it is to strict interpretation, does not hold in cases in which he 
issues a declaration in accordance with canon 1990. 

Further arguments that the 1928 decree of the Holy Office does 
not apply to 1990 cases will be demonstrated later, when we at- 
tempt to prove that, in the documentary process, the parties of the 
marriage cannot be considered the real actores. 


3. Conclusion on petitioners regarded as inhabiles 


Parties who were the cause of the invalidity of a marriage are 
considered by canon 1971, §1, n. 1, as inhabiles and therefore 
prevented from acting as plaintiffs in matrimonial causes.** This 
prohibition of canon 1971 does not apply to 1990 cases, since canon 
1971 is concerned only with matrimonial causes (in omnibus 


32“Utrum in causis matrimonialibus acatholicus, sive baptizatus, sive non 
baptizatus, actoris partes agere possit? Resp. Negative, seu standum CIC, 
praesertim can. 87. Si quidem autem speciales occurrant rationes ad admit- 
tendos acatholicos ut actores in huiusmodi causis, recurrendum ad SS.CS. 
Officii in singulis casibus.”—AAS, XX (1928), 75. 


33“ Utrum decisio S.S.C.S. Officii data die ianuarii 1928 ad I (edita tamen 
27 ian. 1928), qua nempe declaratum fuit acatholicos in causis matrimonialibus 
actoris partes agere non posse, spectet tantum- ad tribunal S.R. Rotae, an 
etiam ad tribunalia dioecesana? Resp. Negative ad primam partem; affirma- 
tive ad alteram, seu: spectare etiam tribunalia dioecesana.”—AAS, XXXI 
(1939), 131. 


384P.C1I., July 17, 19833—AAS, XXV (1933), 345: “ An, ad normam eiusdem 
can. 1971, §1, n. 1, habilis sit ad accusandum matrimonium etiam coniux, qui 
fuerit causa culpabilis sive impedimenti sive nullitatis matrimonii? Resp. 
Negative.” 
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causis separations et nullitatis). Since the prohibition of canon 
1971 is a restriction of free rights or, as some say, an infliction of 
a penalty,®> by virtue of canon 19 it is subject to strict interpreta- 
tion. Canon 1990, however, deals not with causae but with casus 
and, therefore, parties guilty of being the cause of the invalidity 
of the marriage may request an annulment in accordance with the 
documentary process. It may be added here that such parties may 
do this without having recourse to the Promoter of Justice, whose 
presence is never required in the documentary process. 

This position on canon 1971 will be confirmed in the next sec- 
tion when we attempt to show that the parties of the marriage 
are not the real actores in canon 1990. 


III. DistincTIoN BETWEEN Two PROCESSES SHOWN BY 
DETERMINATION OF ACTOR 


A formal process necessarily requires an actor: nullus iudex 
sine actore. Canon 1970 prescribes: “ The collegiate tribunal con- 
not try or decide any marriage cause, unless a regular accusation 
or legitimately made petition has preceded.” 


A. SPOUSES ARE NOT ACTORS IN THE DOCUMENTARY PROCESS 


The documentary process, unlike the solemn process, does not 
require one of the spouses as actor, nor, as we shall see later, does 
it require the Promoter of Justice as actor. 

While the usual case will be one in which one of the spouses re- 
quests the initiation of the process, the law foresees the possibility 
of carrying out the documentary process in the absence of both 
spouces. In fact, it may happen that the process will be com- 
pleted nolentibus coniugibus, as in cases of bigamy, incest, etc. 
Article 226 of the Provida reads: “ When there is question of a case 
which is exceptional in the sense of canon 1990, the Official, after 
hearing from the parties if they should appear . . .” ** 


35 A. Vermeersch-J. Creusen, Epitome Iuris Canonici (3 vols., 6. ed., Mech- 
liniae-Romae: H. Dessain, 1946), Vol. III, n. 286, p. 151: “ Disputatur inter 
auctores utrum haec privatio sit poena proprie dicta an restrictio iurium lege 
statuta.” 


36 Art. 226: “ Quoties agatur de casu excepto ad normam can, 1990, officialis, 
auditis coniugibus, si comparuerint .. .” 
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The only requirement in reference to the spouses is that they 
be cited. Canon 1990 states the rule in the phrase, citatis partibus. 
Article 227, § 1, when referring to the role of the ordinary, states: 
“ Ordinarius, iudicem agens, citatis semper partibus iisque auditis 

.” The semper must be observed in the citation of the parties, 
but it is not an absolute requirement in reference to hearing from 
them. 

The basic rule of interpretation given in canon 18 is that ecclesi- 
astical laws are to be understood according to the proper meaning 
of the words considered in text and context. But neither the Code 
in canons 1990-1992 nor the Provida in articles 226-230 mentions 
the parties to the invalid marriage as actores. If anything, both of 
the spouses are made equivalent to respondents. Canon 1990 and 
article 227, § 1, both use the phrase, citatis partibus, that is, both 
parties are to be cited. Citation, in its proper sense, is the official 
summoning of the respondent to appear in court. Thus, canon 
1711, § 1, states that after the petition has been admitted, the 
other party must be summoned to appear in court (Libello vel orali 
‘petitione admissa, locus est vocationi in ius seu citationi alterius 
partis). Canon 1712, §2, prescribes that the citation be sent to 
the respondent and, if there are several respondents, to each one. 
In the formal process, then, one of the spouses is the actor; his or 
her relationship to the other spouse, the respondent, is expressed in 
the words, vocat in ius. In the documentary process, however, 
it may be said of both spouses: vocentur in ius, as the law requires 
in the phrase, citatis partibus. Both spouses are put on an equal 
plane, both parties are to answer the summons of the judge, both 
parties are treated as respondents. Hence, neither one can pro- 
perly be called the actor. 

As was stated above, the documentary process may be carried 
out in the absence of both parties and even against their wishes. 
In such instances, it is obvious that neither of the spouses is the 
actor. Even in the usual case, however, when one of the parties 
requests the annulment willingly, technically speaking, he or she 
cannot be called the actor. If anything, the party requesting the 
annulment would called the one who denounces the marriage. 
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B. THE TRUE ACTOR IS THE PUBLIC AUTHORITY OF CHURCH IN THE 
PERSON OF THE ORDINARY OR THE PROMOTER OF JUSTICE 


If neither of the parties can properly be regarded as the actor, 
who is the actor in the documentary process? It would seem that 
in this process the law makes the public authority of the Church 
in the person of the ordinary or Promoter of Justice the actor. By 
actor is meant here the one qui agat in casu, the one who initiates 
and who acts in the case. 

The Promoter of Justice may always attack the marriage when 
one of the impediments of canon 1990 is the grounds for the in- 
validity. For each of the impediments listed in the canon is an 
impediment public in nature and in fact. In virtue of canon 1970, 
§ 1, n.2, the Promoter of Justice may always attack such marri- 
ages. This right of the Promoter of Justice was unheld by a reply 
of the Code Commission on July 17, 1933.37 That all the impedi- 
ments of canon 1990 are public in nature and in fact, and that, 
therefore, the Promoter of Justice may always accuse the mar- 
riage by virtue of his office is the unanimous opinion of canonists.*® 
If and when the Promoter of Justice does accuse the marriage in 
such cases, he becomes the actor with all the concomitant rights 
and obligations.*® 


C. THE ROLE OF THE PROMOTER OF JUSTICE IS NOT 
A NECESSARY REQUIREMENT IN THE DOCUMENTARY PROCESS 


While the Promoter of Justice has the right to accuse marriages 
invalid because of an impediment listed in canon 1990, the docu- 
mentary process does not require his entrance into the case. His 
right to accuse the marriage in this process is not exclusive but 
rather cumulative with the right of the ordinary. In other words, 


37“ An, vi can. 1971, §2, promoter iustitiae vi muneris sui agat in iudicio? 
Resp. Affirmative.”—AAS, XXV (1933), 345. 


38 Joannes Torre, Processus Matrimonialis (Neapoli: M. d’Auria, 1956), p. 
500; Joseph Johnson, “Ius Vigens De Processibus Matrimonialibus,” Apolli- 
naris, Annus LX, Num. 4 (1936), 618-619; Vermeersch-Creusen, op. cit., Vol. 
III, n. 296, p. 159; Kay, op. cit., pp. 151-152. 


39 Regatillo, op. cit., Vol. II, n. 670, p. 397; Torre, op. cit., p. 77: “Si Pro- 
motor Justitiae matrimonium accuset, absque denuntiatione coniugis vel coni- 
ugum, in impedimentis natura sua publicis, ipse actor est et, qua talis, debet 
considerari in processu: coniuges erunt partes conventae.” 
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the ordinary ez officio can initiate the documentary process at all 
times without requiring the previous accusation of the Promoter 
of Justice. 

Once again it is necessary to examine the text of the law govern- 
ing the documentary process. Canons 1990-1992 at no time mention 
the office of Promoter of Justice. Canon 1990 states very clearly 
that when it is evident from a certain and authentic document that 
one of the listed impediments is present, and that no dispensation 
has been granted, the ordinary can declare the marriage invalid. 
Taking canon 1990 at is face meaning, the whole documentary 
process is placed in the hands of the ordinary and of no one else. 

Articles 226-230 of the Provida amplify the canons and further 
corroborate the contention that the Promoter of Justice is not re- 
quired to be the accuser of the marriage, although he may be. 
Article 226 states that in cases governed by canon 1990, after the 
Officialis has completed the investigation phase, he must refer the 
matter to the ordinary. These are the basic steps of the process: 
investigation by the Officialis, and declaration of invalidity by the 
ordinary. The Promoter of Justice, then, is not required. 

While the Code makes no reference to the Promoter of Justice 
in the documentary process, article 227, § 1, and article 229, § 2, 
of the Provida mention his office, while not requiring his interven- 
tion. Thus, article 227, § 1, states that the ordinary should obtain 
the opinion of the Promoter of Justice if he attacked the marriage 
or if the ordinary thinks that he should be consulted.*® Article 
229, § 2, gives the right of appeal to the Promoter of Justice if 
he had entered the case.*1 From these texts it is apparent that the 
presence of the Promoter of Justice is not obligatory. 


D. THE ORDINARY AS ACTOR SUFFICES IN THE DOCUMENTARY PROCESS 


As mentioned before, canon 1990 directs that all the solemnities 
of a formal trial enumerated up to the canon itself are to be omit- 
ted. The only formalities to be observed are those prescribed in 
canons 1990-1992 and in articles 226-230 of the Provida. But 
among the solemnities preceding canon 1990 are the regular ac- 
cusation and petition of the plaintiff or of the Promoter of Justice. 


40 Art. 227, §1: “ Ordinarius, .. . voto etiam exquisito . . . promotoris iustitiae, 
si iste matrimonium accusaverit vel ipsum Ordinarius audire censuerit .. .” 


41 Art. 229, § 2: “Idem ius competit . . . promotori iustitiae, si interfuerit ...” 
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These formalities, then, are not required in the 1990 process, and 
what the law does not prescribe, we should not demand. Now one 
becomes actor in a process only by accusation. If, therefore, the 
accusation of the parties and the accusation of the Promoter of 
Justice can be omitted, we can have the execution of a documentary 
process without either one of these as actor. Only one person re- 
mains to fulfill the role and that is the ordinary. 

Further evidence of this position is gleaned from article 227, 
§ 2, of the Provida. This article directs the ordinary, in case the 
conditions of canon 1990 are not fulfilled, to remit the cause to the 
diocesan tribunal. The diocesan tribunal is then to proceed accord- 
ing to the ordinary solemn process in accordance with Title V and 
the following of the Instruction. Title V, reads: De libello causae 
introductorio and deals with those who may accuse the marriage 
by presenting a libellus or oral petition before a competent tribu- 
nal. Logically, then, if article 227, §2, directs that the solemn 
process begin with the libellus or oral petition, this step is not 
required in the documentary process. Without a libellus or oral 
petition, however, there can be no accusation, there can be no actor 
in the sense required in the formal process. Since the accusation 
of the party or of the Promoter of Justice is not demanded, the 
documentary process can be carried out without either one of these 
as actor. Once again we conclude that only one necessary person 
remains and he is the ordinary. Of the ordinary it can be said that 
in a broad sense he is both actor and judge in 1990 cases. 


E. CORROBORATION FROM AUTHORITIES 


There is sufficient authority among authors to corroborate this 
view that neither the accusation of the parties nor that of the 
Promoter of Justice is necessary in 1990 cases and that the ordin- 
ary suffices to carry out this process. 

Lemieux, in his dissertation, observes: “In applying canon 1990, 
no formal plaintiff is required when the marriage is evidently 
null.” 42 

Kay, in his dissertation, speaks of the solemnities that may be 


42 Delisle A. Lemieux, The Sentence in Ecclesiastical Procedure, The Catho- 
lic University of America Canon Law Studies, n. 87 (Washington, D, C., 1934), 
p. 112. 
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omitted according to canon 1990 and states: “ This dispenses with 
the necessity of a . . . formal accusation.” 4% 

Johnson, in an article in the Apollinaris, comments on the ques- 
tion of the accusation in 1990 cases: “The regular accusation or 
legitimately made petition is not required in order to introduce a 
documentary case.” #4 

Triebs very succinctly confirms the position with the statement: 
“The law commits to the Ordinary the handling of the excepted 
cases,” 45 

Wernz-Vidal, commenting on the documentary process, very 
concisely states: “ Processus enim debet institui ab ipso Ordi- 
nario... "© 

One of the few canonists who clearly sees the documentary proc- 
ess as a special process distinct from the formal is Noval. In his 
commentary on the phrase of canon 1990, praetermissis sollemnitati- 
bus hucusque recensitis, he states that among the solemnities to be 
omitted in the documentary process is the regular accusation of the 
Promoter of Justice or of the spouses.** 

A Rota decision also commented on this same phrase of canon 
1990 and, in almost the same words as Noval, stated that among 
the formalities to be omitted in the 1990 process is the regular ac- 
cusation of the Promoter of Justice or the spouses.** 

Noval, in fact, goes further than anyone else in corroborating the 
position that the true actor in 1990 cases is the public authority of 
the Church in the person of the ordinary or of the Promoter of 
Justice. Commenting on canon 1970, Noval explains that the 
meaning of this canon is that in marriage causes there must be a 
real and physical distinction between the person of actor and per- 
son of judge. As a result of this canon, he continues, it is apparent 
that the Code has suppressed in matrimonial causes the pre-Code 
judicial process called pure inquisitivus. After completing this 


43 Kay, op. cit., pp. 150-151. 
44 Johnson, “ art. cit.,” p. 632. 
45 Triebs, “ art. cit.,” p. 97*. 


46 Franciscus X. Wernz—Petrus Vidal, Jus Canonicum (7 vols., Romae: Apud 
Aedes Universitatis Gregorianae, 1946), Vol. V, n. 704, footnote 64, p. 917. 


47 Noval, op. cit., n. 873, p. 581. 
48 §.R. Rotae Decisiones, Vol. XXXI (1939), Dec. X XVII, 245. 
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commentary on the canon, Noval then succinctly terminates the 
section with the words: Excipitur tamen casus de quo in c. 1990.*° 
In other words, in canon 1990, it is possible for the judge and actor 
to the one and same physical person. It is our contention that the 
ordinary in the documentary process is to a certain extent both 
actor and judge. 


F. CONCLUSIONS DRAWN FROM THE SPOUSES NOT BEING ACTORES 


From this position that the spouses are not actores in the docu- 
mentary process, we once again draw significant conclusions. 

First, of all, there is no need to be concerned if the party request- 
ing the nullity is a non-Catholic. The Holy Office decree of 1928 
forbade non-Catholics actoris partes agere. But in 1990 cases the 
non-Catholic would not be considered the actor. Ergo.®° 


49 Noval, op. cit., n. 849, p. 568. 


50 On this matter of a non-Catholic being allowed to request an annulment 
in the 1990 process without previous permission of the Holy Office, it might 
be helpful to note that, except for Doheny, every author who was consulted 
and who dealt with the problem agreed that the Holy Office decree of 1928 
did not seem to apply to 1990 cases. Cf.: E. J. Mahoney, Priests’ Problems 
(London: Burns and Oates, 1958), p. 422; Joseph Johnson, “ De Natura Proces- 
suum matrimonialium Exceptorum,” Apollinaris, Annus IX, Num. 3 (1936), 
402; M. J. Fallon, “ Competence in Non-Catholic Matrimonial Causes,” The 
Irish Ecclesiastical Record, LVII, Fifth Series (June, 1941), 568-571; Petrus 
Card. Gasparri, Tractatus Canonicus de Matrimonio (2 vols., Typis Polyglottis 
Vaticanis, 1932), II, 293; Udalricus Beste, Introductio in Codicem (College- 
ville: St. John’s Abbey Press, 1946), p. 853; H. A. Ayrinhac-P. J. Lydon, 
Marriage Legislation in the New Code of Canon Law (New York, Cincinnati, 
Chicago: Benziger Brothers, 1949), pp. 367-368; Stephanus Sipos, Enchiridion 
Iuris Canonict (Romae: Orbis Catholicus-Herder, 1954), p. 783; Matthew 
Ramstein, The Pastor and Marriage Cases (New York, Cincinnati, Chicago: 
Benziger Brothers, 1945), p. 119; Primus Fumagalli, De Casibus Exceptis in 
Causis Matrimonialibus (Romae: Apud Custodiam Librariam Pontificii Insti- 
tuti Utriusque Iuris, 1941), p. 76; Eduardus Regatillo, Interpretatio et Iuris- 
prudentia Codicis Iuris Canonici (Sal Terrae: Santander, 1953), pp. 671-672; 
Charles E. Park, “ Competence of Ordinary in a Case Under Canon 1990,” The 
Ecclesiastical Review, LXXXVI (1932), 68-73; Kennedy, op. cit., p. 66; 
Lemieux, op. cit., p. 112. 

This list of authorities plus the private reply of the Holy Office of April 20, 
1931 to the Bishop of Harrisburg (Canon Law Digest, II, 552-553) should 
banish all fears of accepting the request of a non-Catholic for a declaration of 
nullity in a 1990 case without previous permission of the Holy Office. 
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Secondly, there is also no need to be concerned if the party re- 
questing the nullity is inhabilis. Canon 1971 forbids such a person 
to accuse the marriage. But the person requesting a nullity in the 
1990 process is not the actor and therefore, is not the one who ac- 
cuses the marriage. Ergo. 


IV. DiIsTINCTION IN THE MANNER OF APPEAL 


The last major distinction between the documentary and solemn 
process is seen in the manner of appeal. In an ordinary process, 
once the judge has passed the sentence, the cause is completed in 
his instance. He can never try it again. The only recourse is an 
appeal to a superior tribunal. But in the 1990 process, this is not 
verified. If an appeal is made from the sentence of the ordinary to 
the tribunal of second instance and the judge of second instance 
does not confirm the sentence, the cause is remitted to first instance. 
In most cases, the tribunal of first instance will be that of the 
diocese where the judge is the same ordinary who passed sentence 
the first time. The first sentence of the ordinary in accordance with 
canon 1990 did not terminate the case for he is now asked to decide 
it again according to the ordinary solemn process. 

On this question of appeals in 1990 cases, an interesting point is 
raised by a statement of Fumagalli in his thesis, De Casibus Ezx- 
ceptis. Fumagalli states unequivocally that the tribunal of second 
instance mentioned in canon 1992 and in article 229, § 1, must be 
a collegiate tribunal. He gives no reasons to support this state- 
ment except to say that since the matter was appealed, it must 
mean that the case is a complicated one and therefore, it should 
require a tribunal of three judges.*! 

This writer is not prepared to defend this statement of Fumagalli, 
although he sees a collegiate tribunal of second instance as the pos- 
sible explanation for several difficulties in the 1990 process. It 
would explain, for example, why canons 1991 and 1992 speak of 
the appellate judge as the judge of second instance and why article 
229, § 1, calls him the tribunal of second instance. Instance and 
tribunal refer to a formal process. But the formal process of nullity 
of marriage causes must be handled by a collegiate tribunal. 

It is interesting to note that canon 1992 not only refers to the 


51 Fumagalli, op. cit., p. 85. 
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judge of second instance, but also calls the marriage case a causa. 

The asserted need for a collegiate tribunal would also explain 
why in second instance, the judge is either the ordinary or the 
Officialis, while in canon 1990, only the ordinary to the exclusion of 
the Officialis is judge. 

Besides, it would be more ecclesiastically dignified to have a col- 
legiate tribunal countermand the decision of an ordinary, than to 
have this done by an Officialis in second instance. 

Defense of this position, of the need for a collegiate tribunal in 
second instance would not entail a solemn process, since canon 1992 
says that the appellate tribunal is to proceed in the same manner as 
described in canon 1990. 


COMPETENT ORDINARY IN CANON 1990 


This study of the distinction and contradistinction between the 
documentary process and the formal process has led the writer to 
the firm and convinced conclusion that the 1990 process is a special, 
exceptional process to be interpreted solely according to the canons 
and articles governing it. Concerning our main problem, that of 
the competence of the ordinary, this means that canon 1964 with its 
rules of competence for formal trials does not apply to the docu- 
mentary process. Canon 1990 says nothing about competence. The 
pertinent articles of the Provida on the documentary process say 
nothing about competence. Therefore, we should not include in this 
special process what has been omitted. 

Canon 1990 speaks only of an ordinary, not determining which 
ordinary it should be. Since the rules of competence as given in 
canon 1964 do not bind the 1990 process, then who is the ordinary 
who can declare the nullity of marriages in accordance with canon 
1990? It is the contention of this writer that any ordinary who has 
a reasonable motive or cause to declare invalid a marriage laboring 
under one of the impediments listed in canon 1990 has the authority 
to do so. This presumes, of course, that the conditions of the canon 
are fulfilled. 

By what authority can the ordinary act in such cases? By the 
authority of canon 335 and canon 336. Canon 335 states: “ The 
Bishop has the right and duty to govern the diocese in both spir- 
itual and temporal affairs, and to this end he possesses legislative, 
judicial, and coercive power which must be exercised according to 
the precepts of the Sacred Canons.” Canon 336, § 1, reads: “ The 
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Bishop must urge the observance of the laws of the Church .. .” 
Canon 336, § 2, continues: “ The Bishop has the duty to guard ec- 
clesiastical discipline against abuses, especially in reference to the 
administration of the sacraments . . . He must watch over the in- 
tegrity of faith and morals...” 

One must remember that every one of the impediments in canon 
1990 is public by nature and in fact and, hence, on almost all oc- 
casions the public good is involved and there is the question of 
seandal. Since by the divine law, as expressed in canon 335, the 
bishop has judicial power and since by the same divine law, as ex- 
pressed in canon 336, § 2, he has the duty to guard against abuses, 
especially in the sacraments, and to watch over the integrity of 
faith and morals, canon 1990 therefore directs the bishop to separate 
a Christian from an infidel (disparity of cult), to separate a priest 
and one in solemn vows from their sacrilegious union (orders, 
solemn vows), to separate bigamists (ligamen), to separate those in 
an incestuous union of the physical, legal, or spiritual order (con- 
sanguinity, affinity, spiritual relationship). 

The writer stated above that the ordinary of canon 1990 should 
be the ordinary who has a sufficient reason to declare the marriage 
invalid in his diocese. This would be the practical approach. In 
theory, however, it would seem that any ordinary could carry out 
the process, since canon 1990 sets no restrictions and merely states: 
“When the nullity is evident from certain and authentic docu- 
ments ... then the Ordinary can declare the marriage invalid.” 

The views held in this article were presented to Monsignor Vit- 
torio Bartoccetti, at present Secretary of the Apostolic Signatura, 
who gave the following reply on the question of the competence of 
the ordinary in canon 1990. While obviously only a private, per- 
sonal reply, it does carry the authority of this celebrated canonist. 
Monsignor Bartoccetti wrote as follows: “ To determine who is the 
ordinary of canon 1990, it is not necessary to follow strictly the 
ordinary norms of competence. It could be the ordinary who re- 
ceives the denunciation, it could be the ordinary of the place where 
scandal exists, it could be the ordinary of the place where one of 
the parties wishes to contract a new marriage, and so on. It could 
also be the ordinary of the place where the documentary process 
can be more efficiently expedited, etc. It makes little difference who 
the ordinary is, as long as the nullity is truly evident and certain.” 
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GENERAL CONCLUSIONS 


1. The 1990 process is a special, exceptional, extraordinary process 
completely distinct from the solemn process. 

2. The 1990 process is to be governed only by the norms of canons 
1990-1992 and the pertinent articles in the Provida. The norms of 
the formal process do not bind the 1990 process. At most they may 
serve as directives when a special case warrants this. 

3. The ordinary may carry out the 1990 process even though 
neither party to the marriage has requested it and even against the 
wishes of both spouses. 

4. Non-Catholics may request an annulment in accordance with 
the 1990 process without previous permission from the Holy Office. 

5. Catholics otherwise inhabiles to petition for a declaration of 
nullity are not prevented from requesting one in the 1990 process. 
Nor need they invoke the services of the Promoter of Justice. 

6. The Promoter of Justice is never required in the 1990 process. 

7. Canon 1964 with its rules of competence for formal trials does 
not apply to the 1990 process as an obligatory norm. 

8. The ordinary of canon 1990 is any ordinary who can fulfill the 
requirements of the canon. In practice, the ordinary should have a 
reasonable cause for taking action in his diocese.™ 


ANTHONY J. Bevitacqua, J.C.D. 
Brooxtyn, New York 


52 Sources on 1990 process which have not been cited: E. J. Mahoney, 
“Competence in Summary Nullity Process,” The Clergy Review, New Series, 
XXIX (1948), 275-277; William J. Doheny, “ Procedure in Summary Cases,” 
Tue Jurist, IV (1944), 1-53; William J. Doheny, Canonical Procedure in 
Matrimonial Cases, Vol. II, Informal Procedure (Milwaukee: Bruce Publish- 
ing Co., 1944), pp. 3-183; C. Bernardini, “ Quaestiones circa Processus Docu- 
mentales,” Apollinarts, Annus VIII, Num. 1 (1935), 290-293; Valentine T. 
Schaaf, “ Necessity of Citing Parties in Process of Canon 1990,” The Ecclesi- 
astical Review, XCI (1934), 414-416; Felix M. Cappello, “ De Casibus Exceptis 
ad Normam Can. 1990-1992,” Jus Pontifictum, Annus XII (1932), 106-13; D. 
Lazzarato, “ De processu extraordinario casus excepti,” Jus Pontifictwum, Annus 
XX (1941), 103-128; D. Lazzarato, “ La procedura giudiziale del caso eccettuato 
(C. 1990),” Il Monitore Ecclesiastico, LX XII (1947), 138-140; E. Suarez, “ De 
Casibus Exceptis,” Angelicum, XVI (1939), 335-348. 
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CHANCERY MATTERS INVOLVING DIFFERENT RITES * 


In the course of conducting the administrative affairs of a chan- 
cery Office, it is necessary at times to deal with matters in which a 
diversity of Rite is involved. In some dioceses, as is the case with 
Cleveland, there is frequent occasion to deal with such matters, 
while in other localities there is less contact with Catholics of a 
Rite other than Latin. Nevertheless, diversity of Rite still remains 
a concern in regard to the validity or licitness of a number of ju- 
ridical acts which may need to be processed through the chancery 
office. The purpose of this paper is to offer the accumulation of 
practical knowledge which has been gained by frequent experience 
with such matters in the chancery office of Cleveland. This is not 
intended to be commentary on the Code of Oriental Law, but 
merely a practical presentation, even though both the Latin and 
Oriental Codes necessarily will enter into the picture. Moreover, 
since time and other circumstances will not permit a complete 
coverage of the subject, we propose to limit ourselves to the two 
most frequent points of contact with diversity of Rite, namely, 
marriages and transfers of Rite. In respect to marriage, we shall 
restrict ourselves to problems connected with prospective unions, so 
that matters of Rite as related to the diocesan tribunal will not 
enter into our consideration. 


MARRIAGES 


When a marriage problem involving diversity of Rite is presented, 
it may be that one or both of the contracting parties are subjects 
of an Eastern Rite, at least juridically, even though in practice they 
may have been following the Latin Rite for a lifetime. In this 
connection, it may be well to review the existing legislation regard- 
ing ritual affiliation. 

Both the Latin Code and the Oriental Code make the ceremonies 
of baptism a determining factor in ritual affiliation. In actuality 
the ceremonies have only a minor role, because the Oriental Code 


*A paper given at the Midwest Regional Conference of the Canon Law 
Society of America, Lansing, Michigan, May 11, 1960. 
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speaks of the ceremonies in which a person is legitimately’ bap- 
tized and the Latin Code Commission gave the same interpretation 
in 1919.2, Accordingly, the general rule is that a person belongs to 
the Rite of his parents, regardless of the ceremonies in which he 
was baptized. If the parents are of diverse Rites, the child belongs 
to the Rite of the father, unless particular law specifies otherwise.* 

In the United States, with regard to illegitimate children there is 
a particular law for Ruthenian-Byzantine Catholics, incorporated 
in the decree Cum Episcopo of 1914 and in subsequent legislation.* 
It stipulates that illegitimate children belong to the Rite of the 
mother and affects the subjects of the Ukrainian Archeparchy of 
Philadelphia, the Ukrainian Eparchy of Stamford, and the Byzan- 
tine Exarchate of Pittsburgh. There is no such particular law for 
the other Eastern Catholics in the United States and at the same 
time there does not exist any general law about illegitimate chil- 
dren. In the absence of law, the opinion of Cappello is that an 
illegitimate child is to be baptized in the Rite of the mother, if she 
is known publicly and her name is to be inscribed in the register of 
baptisms; if the father wishes his name to be recorded in the bap- 
tismal register or if he is acknowledged as the father in an authentic 
public document, the child is to be baptized in the rite of the 
father.5 

The particular law for the Ruthenians and the opinion of Cap- 
pello for other Eastern Catholics will have a bearing, especially 
when the child was born of an invalid marriage, and also in other 
cases of illegitimacy. Because the ecclesiastical record of baptism 
is inadequate for determining the juridical Rite of a person, in the 
Diocese of Cleveland we have included in the Pre-Nuptial Investi- 
gation Form this question: “ Was there any Eastern Rite in your 
family background? (If yes, the priest should determine and 
indicate if the person is a child of a canonically valid marriage) .” 





1Pius XII, motu propr. Cleri sanctitati, June 2, 1957, can. 6, § 1—AAS, 
XLIX (1957), 433. 


2 AAS, XI (1919), 478. 
3 C.ILC., can. 756, § 2. 


4 Cum episcopo, art. 34—AAS, VI (1914), 458; Cum data fuerit, AAS, XXI 
(1929), 152. 


5 Cappello, De Sacramentis, Vol. I (Romae, 1945), n. 169. 
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Returning to marriages actually involving a diversity of Rite, we 
find that there are a number of possible situations which call for 
patient care, especially because, since the promulgation of the Ori- 
ental Code, the very validity of the marriage may be at stake. It 
may be recalled that a Latin priest can assist validly at a marriage 
only if at least one party belongs juridically to the Latin Rite.® 

Perhaps the most frequent marriage situation to be brought to 
our attention is that of a Latin Catholic marrying an Eastern Rite 
Catholic. The law prescribes that the marriage must be celebrated 
in the Rite of the groom, and the clause in the Latin Code which 
had allowed for a differing particular law has been abrogated by 
the Oriental Code." 

If the groom is of an Eastern Rite, the law should be explained 
to the parties concerned and they should be directed to the church 
of his Eastern Rite. Should there be a real difficulty about having 
the marriage at the Eastern Rite church, it might be arranged to 
have the Eastern Rite pastor perform the marriage in the Latin 
church with proper delegation from the pastor of the Latin church. 
In certain circumstances, however, there may be cogent reasons for 
requesting permission to have the marriage in the Latin Rite. In 
such cases, the only authority who can dispense from the law and 
grant the permission is the legislator himself, and this is done 
through the Apostolic Delegate, who has the faculty. When such 
a case presents itself, the pastor is asked to submit the entire Pre- 
Nuptial File to the chancery, together with the request and the 
reasons for the request. Many times the pastor will include also a 
petition for dispensation from banns, for example, if the groom be- 
longs juridically to an Eastern Rite, but has no connection with an 
Eastern Rite church. At the chancery the Pre-Nuptial File is 
examined to make sure that everything else is in order and then the 
petition for permission to celebrate the marriage in the Latin Rite 
of the bride is sent by the chancery to the Apostolic Delegation. 

Another case which may occur is that of a marriage involving 
the impediment of of mixed religion, where the Catholic belongs 
juridically to an Eastern Rite, but has been practicing the faith in 


6 Pius XII, motu propr. Crebrae allatae, Feb. 22, 1949, can. 86, $1, n. 2— 
AAS, XLI (1949), 107; Oriental Code Commission, May 3, 1953—AAS, XLV 
(1953), 313. 


7 Crebrae allatae, can. 88, $3; Oriental Code Commission, loc. cit. 
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the Latin Rite and refuses to be married in his own Rite. This 
may happen particularly in the case of validations. In order that 
such a marriage be celebrated in the Latin Rite, the first require- 
ment is the permission, which is obtained from the Apostolic Dele- 
gate. After that permission is received, the dispensation from 
mixed religion or disparity of cult must be obtained from the com- 
petent bishop, that is, the proper bishop of the respective Eastern 
Rite in the United States or, if the Catholic party has no proper 
bishop of his own Rite, the Latin ordinary. Once the Apostolic 
Delegate has granted permission for the marriage to take place in 
the Latin Rite, he has removed the obex to the validity of the 
marriage in the Latin Rite, so that any Latin Rite priest who has 
the proper jurisdiction for marriage in the place where the mar- 
riage is to be celebrated can validly and licitly assist at the mar- 
riage without any further delegation from the Eastern Rite bishop, 
provided, of course, that the dispensation from mixed religion or 
disparity of cult has been obtained from the competent bishop. 
Another case which might come to the chancery is that in which 
both parties belong juridically to an Eastern Rite. It may happen 
that both parties are under the jurisdiction of the Latin ordinary 
because they have no Eastern Rite bishop of their own or perhaps 
one or both of them are subjects of Eastern Rite bishops in the 
United States. If both parties are of the same Rite, the Oriental 
Code prescribes that the marriage should take place in the church 
of the groom, although legal custom or a just reason would excuse. 
If their Rites are diverse, however, the marriage must be in the Rite 
of the groom, without any exceptions in the law itself, just as in the 
case of a Latin Catholic and an Eastern Rite Catholic.® At times, 


8 This opinion is in accord with a private reply given by the Apostolic 
Delegate in 1955 to the following question: “Utrum licentia a Delegatione 
Apostolica petita atque obtenta, ut matrimonium mixtae religionis (mulieris 
Byzantini Ritus Catholicae cum viro acatholico) in ecclesia Latina celebretur, 
includat ipso facto delegationem quoque sacerdoti Latini Ritus concessam? ” 
The private reply of the Apostolic Delegate: “ The permission given to have 
the marriage in the Latin Rite does not also include delegation for the priest 
who is to assist. The priest who is to assist at the marriage at the Latin Rite 
Church must enjoy jurisdiction to assist at marriages in that Church, as for 
example, the pastor, the assistant, or one delegated ad hoc by either of them. 
No special delegation must be sought from the Oriental Ordinary.” 


® Crebrae allatae, can. 88, § 3. 
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however, the parties may have solid reasons for requesting permis- 
sion to have the marriage in the Eastern Rite of the bride and in 
such cases a petition may be sent to the Apostolic Delegate, fol- 
lowing the procedure mentioned above in regard to the marriage 
of a Latin Catholic and an Eastern Catholic. 

If both parties belong juridically to an Eastern Rite and they 
absolutely refuse to have the marriage celebrated or validated in 
their Eastern Rite church, one possible solution might be found in 
the decision of the Commission for the Oriental Code given in 
1952, whereby a pastor within the confines of his own territory 
licitly and validly assists at the marriage of the faithful of his Rite 
even in places which are exclusively of another Rite, provided there 
be the express consent of the ordinary or pastor of those places.° 
In other words, the Eastern Rite pastor could receive the express 
consent of the pastor of the Latin church which is within the con- 
fines of the Eastern Rite parish and thus he could marry his sub- 
jects in that Latin church. If the parties adamantly refuse to be 
married in the Eastern Rite, even though the church would be of 
Latin Rite, the only alternative would be to petition the Apostolic 
Delegate for permission to celebrate or validate the marriage in 
the Latin Rite. 


TRANSFER OF RITE 


In addition to cases of marriage, the chancery may be required 
to concern itself with matters of Rite when a Catholic intends to 
petition the Holy See for a transfer of Rite. In practice, the policy 
has been established that the chancery of the Rite ad quem handles 
the procedure and the formal petition. Accordingly, if the Rite 
ad quem is the Latin Rite or one of the Eastern Rites which comes 
under the jurisdiction of the Latin ordinary, the Latin chancery will 
have to process the case. It should be noted that, with regard to 
an Eastern Catholic who has no bishop of his Rite in the United 
States, the Oriental Congregation does not give permission for a 
transfer to the Latin Rite, but rather permission to “conform in 
all things to the Latin Rite until he should acquire a domicile in a 
region of his proper Rite, to which he remains affiliated.” The 
rescript in such cases states that the permission of conforming to 


10 Oriental Code Commission, July 8, 1952—AAS, XLIV (1952), 552. 
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the Latin Rite automatically ceases once a domicile is acquired in a 
region of the petitioner’s proper Rite. 

When a person approaches the chancery of the Diocese of Cleve- 
land about the procedure for a transfer of Rite, he is asked to write 
his request in his own handwriting, giving his reasons for making 
the request and addressing the letter to the ordinary ad quem. 
When the chancery receives the letter, the reasons presented will 
give an idea of the merits of the case. Frequently, however, this 
kind of letter gives inadequate information and it has also been 
found by experience that possibly the petitioner already belongs 
juridically to the Rite to which he desires to transfer. For these 
reasons the petitioner is always invited to the chancery for a per- 
sonal interview by which more precise data are obtained and the 
proper ritual affiliation is clarified. The interview might reveal, 
for example, that the paternal grandfather was of the Latin Rite, 
while the paternal grandmother was of an Eastern Rite and there- 
fore the petitioner belongs juridically to the Latin Rite already, 
even though he and his father were baptized in the Eastern Rite 
of the paternal grandmother. In such cases sworn affidavits are 
obtained to establish the facts. Also, the matter of legitimacy is 
investigated with prudent questions, especially by checking on the 
church in which the parents were married, since the juridical affilia- 
tion with a Rite may depend on this, as mentioned before. 

After the interview, if the combined reasons in the case are 
weighty, a formal petition to the Holy See is prepared in triplicate. 
The formal petition will state the Rite a quo and the Rite ad quem, 
the name and Rite of each parent, the date and church of baptism, 
and a detailed explanation of the reasons for requesting the trans- 
fer of Rite. The three copies are sent to the pastor of the church 
which the petitioner attends, to be presented to him for examination 
and correction, if necessary, and for his signature. When the copies 
are signed, they are returned to the chancery. 

If the petitioner belongs to an Eastern Rite which does not have 
its own hierarchy in the United States, a copy of the petition is sent 
to the pastor of the Eastern Rite with the request that he give his 
opinion in triplicate. Then duplicate copies of the petition, the 
Eastern Rite pastor’s opinion, and the Latin ordinary’s letter of 
commendation are sent to the Apostolic Delegation for transmis- 
sion to the Sacred Oriental Congregation. The other copy of the 
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petition, the Eastern Rite pastor’s opinion, and the Latin ordinary’s 
letter are retained in the transfer of Rite file in the chancery. 

If, on the other hand, the petitioner is subject to one of the 
Byzantine Rite bishops in the United States, the duplicate copies 
of the petition and the Latin ordinary’s letter are sent directly to 
the Apostolic Delegation, which will then procure the opinion of 
the proper Byzantine Rite bishop. In order to give his opinion, the 
Byzantine Rite bishop will have to rely on the local Byzantine Rite 
pastor, who will call the petitioner for an interview and then for- 
ward his opinion to his bishop. At times, relying on the Byzantine 
Rite pastor’s opinion, the Byzantine Rite chancery will offer ob- 
jections to the petition and the Apostolic Delegation will then notify 
the Latin ordinary of the objections and offer an opportunity for 
additional comment. In such cases it is the policy to call in the 
petitioner and give him the objections so that he may answer each 
one in his own words and in his own handwriting. Throughout the 
entire process of a petition for transfer of Rite, it is of paramount 
importance that the Latin chancery retain its role as a mere agent 
for the petitioner. 

If the rescript of the Sacred Oriental Congregation is in the af- 
firmative, the Latin original is retained in the chancery file, while 
duplicates of an English translation are sent to the parish which 
the petitioner intends to join, together with duplicate copies of a 
Declaration of Acceptance. One English translation is given to 
the petitioner and the other is kept in the parish archives. The 
petitioner must sign the two copies of the Declaration of Acceptance 
in the presence of the pastor, or a priest delegated by him, and two 
witnesses; when this is done, the transfer takes effect. These for- 
malities must be fulfilled within six months of the date of the re- 
script under penalty of invalidity. One copy of the Declaration of 
Acceptance is kept in the parish achives, while the other signed 
copy must be sent to the chancery for the transfer of Rite file. In 
addition, the rescript includes other prescriptions which must be 
carried out by the priest in whose presence the Declaration of Ac- 
ceptance was made: 


1. He must enter a notation of the transfer of Rite in his register 
of baptisms. 
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2. He must inform the pastor of the parish in which the petitioner 
was baptized that the transfer has been made, so that the 
pastor may make the proper notation in the baptismal register. 

3. Since children who are impuberes transfer ipso jure to the new 
Rite of the father, or, in mixed marriages, to the Rite of the 
Catholic mother, their names must be entered in the baptismal 
register of the parish of the Rite ad quem, together with the 
name of the father, or, in mixed marriages, that of the Catholic 
mother. 


The transfer of Rite rescript from the Sacred Oriental Congre- 
gation makes no provision for the petitioner’s children who have 
reached the age of puberty, namely, fourteen years completed for 
boys and twelve years completed for girls. Accordingly, if these 
children also desire to transfer Rite, it is advisable for them to 
submit their individual petition along with the petition of the par- 
ent. In fact, since the processing of the petition may take as long 
as a year or more, it is advisable that this be done whenever the 
children are even approaching the age of puberty, because they 
may have reached that age at the date of the Declaration of Ac- 
ceptance on the part of the parent. 

As a conclusion to this practical presentation, it might be well 
to recall that in dealing with problems of marriage and transfers of 
Rite, as well as other matters involving diversity of Rite, our ef- 
forts must be guided constantly by two principles, namely, the 
Church’s desire that Eastern Rite Catholics retain and practice 
their native Rite and the Church’s norm, Salus animarum, suprema 
lex. 

MIcHAEL TRIVISONNO, J.C.D. 
CLEVELAND, OHIO 
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CANON LAW ABSTRACTS 


The attention of the readers of THe Jurist is called to a valu- 
able new publication in the field of canon law, published by mem- 
bers of the Canon Law Society of Great Britain and called Canon 
Law Abstracts. The subtitle indicates the purpose and content: 
“A Half-Yearly Review of Periodical Literature in Canon Law.” 

Originally appearing in duplicated form, Canon Law Abstracts 
are now in printed form, with the most recent issue (No. 5) covering 
the period from January to June, 1960. About 40 periodicals are 
surveyed and brief descriptions of articles on matters canonical are 
given. The arrangement of the abstracts follows the Code of Canon 
Law, so that the listing may be easily and conveniently used. 

Careful planning and editing are evident in the format, necessary 
cross-references, use of boldface type, etc. The great usefulness of 
the Abstracts should be clear from the following editorial explana- 
tion: 


Canon Law Abstracts are published twice yearly. The June issue 
covers periodicals which appear during the period July to December 
of the previous year, the December issue those which appear between 
January and June of the current year. Those periodicals which do 
not appear to time are abstracted as they appear. 

Every effort is made to report the views of authors objectively and 
accurately. Since however our contributors are all fully engaged in 
their own work, it is impossible to exclude all danger of inaccuracy or 
misrepresentation. If any of our readers discover any inaccuracies, 
we hope they will point them out to the editor. 

The editor is always anxious to hear of anyone who is prepared to 
become a contributor, either regular or reserve .. . 

Canon Law Abstracts cost 4/- per copy, or 4/3 post paid, and the 
annual subscription of 8/- or 8/6 post paid. The price for America is 
60c. per copy, $1.50 annual subscription. We prefer an advance sub- 
scription (£1; $3 or more) covering several years, because this cuts 
down our office work. We also prefer orders to be sent direct to the 
editor, for the same reason. 
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The editor of Canon Law Abstracts, to whom checks should be 
made payable, is: 


Rev. John C. Barry 
St. Andrew’s College 
Drygrange, Melrose, Scotland 


This excellent and welcome publication deserves a place in all li- 
braries of canon law, in universities, seminaries, and chanceries, and 
among the books of canon lawyers in general. Covering periodicals 
from all parts of the world, it should be extremely helpful as an 
instrument for reference. The Canon Law Society of Great Britain, 
the editor, and the contributors deserve thanks for initiating this 
important contribution. Canon Law Abstracts are warmly recom- 
mended to the readers of THE JuRIsT. 


F. R. M. 








Berrees and Berisinns 


CANONICAL 


DIVINE PRAISES 


In a general decree of October 12, 1960, the Congregation of 
Sacred Rites announced the decision of Pope John XXIII to add 
the invocation, “ Blessed be His most Precious Blood,” to the Di- 
vine Praises. This is to follow the invocation, “ Blessed be His 
most Sacred Heart.” 


* * * * * 
ANTICIPATION OF LAUDS 


According to a declaratio of the Congregation of Sacred Rites, 
issued on December 28, 1960, the anticipation of the canonical hour 
of Lauds is not lawful in choir, in common, or even in the recita- 
tion of the divine Office by an individual alone. The following is a 
translation of the text: 


Since a doubt has arisen concerning the interpretation of nn. 144 
and 145 of the new Code of rubrics, namely, whether after January 1, 
1961, Lauds may still be anticipated in the afternoon of the preceding 
day in the recitation by an individual (a solo), this Sacred Congrega- 
tion of Rites, lest uncertainty remain in a matter which directly per- 
tains to the public prayer of the Church, has found it necessary to 
declare: 

1) N. 144 properly and exclusively permits the anticipation of 
Matins, whether in choir (in choro), or in common (in communi), or 
by an individual (a solo). 

2) N. 145 properly and exclusively decrees that the recitation of 
Lauds in choir or in common may take place only in the early morn- 
ing, that is, without any anticipation, but its recitation by an in- 
dividual alone (a solo), which similarly may not be anticipated, is 
fittingly done also in the same morning hour. 


* ~ * * * 
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USE OF THE CONSTITUTION ROMANI PONTIFICIS* 


The Most Reverend Vicar Apostolic of Wewak, New Guinea, pro- 
posed a question to the Holy Office on August 25, 1960, concerning 
the possible use of the Constitution Romani Pontificis, in accord- 
ance with canon 1125. In the case a pagan man and his two pagan 
wives desired to be baptized, but refused to separate: 


U., a pagan .. . took as wife Y., a pagan and a free woman, accord- 
ing to the customs of the country. Subsequently U. took as his 
second wife N., also a pagan and a free woman. U. has five children 
by his first wife, of whom three are Catholics, and has four children 
by his second wife, of whom two are Catholic. U., Y., and N. are 
catechumens and seek baptism. N. absolutely refuses to depart or to 
marry another man. Y. absolutely refuses to depart or to marry 
another man through the use of the Pauline Privilege. U. says that 
he cannot dismiss either his first or his second wife because of the 
children .. . 

1. What is to be done in this case? 

2. Who may be baptized? 


On November 15, the Holy Office replied that in the circum- 
stances the marriage could not be dissolved and that neither the 
man nor his wives could be baptized: 


. Your Excellency has explained the case of the marriage of 
U.-Y., asking what is to be done in the case, since the petitioner, U., 
who has taken a second wife who is unwilling to leave the petitioner 
and he himself cannot dismiss either the first or the second woman. 

. .. This Supreme Sacred Congregation, having considered the cir- 
cumstances, has decreed: “ Matrimonium de quo in casu, solvi nequit 
et quamvis omnes sint catechumeni, baptismum tamen administrari 
nequit.” 


* * * * * 
TRI-LINGUAL RITUAL FOR IRELAND 


In December, 1960, a tri-lingual Ritual (in Latin, English, and 
Gaelic) was published in Dublin by M. H. Gill & Son, by virtue of 


* This case is published through the kindness of the Reverend John Geh- 
berger, S.V.D., who notes that a case in Theologisch-praktische Quartalschrift 
for 1955 (pp. 231-238) is solved differently: only the first wife may be baptized 
and continue to live with the man and the second wife; the man and the 
second woman may not be baptized. 
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an indult from the Congregation of Rites, issued on December 12, 
1959. The text of the indult is as follows: 


SACRA RITUUM CONGREGATIO N. D. 30/959 
DIOECESIUM HIBERNIAE 

Ad Christifidelium pietatem fovendam, Em.mus ac Rev.mus 
Dominus Ioannes Cardinalis D’Alton, Archiepiscopus Armachan. et 
Hiberniae Primas, vota quoque Exc.morum ac Rev.morum Hiberniae 
Ordinariorum expromens, Sanctitatem Suam enixe adprecatus est, ut 
in administratione quorundam Sacramentorum, Baptismi nempe, Com- 
munionis Infirmorum, Extremae Unctionis, Matrimoniii necnon in 
Cura Infirmorum et Morientium atque in Defunctorum Exsequiis 
peragendis vulgarum linguarum, Anglicae scilicet et Gadelicae, usum, 
determinatis in precibus indulgere benigne dignaretur. Quem in 
finem Collectionem quandam, ad instar Appendicis Ritualis Romani, 
cura et studio virorum in re liturgica peritorum concinnatum, iudicio 
Sacri huius Concilii legitimis ritibus cognoscendis praepositi pro op- 
portuna approbatione subiecit. 

Sacra porro eadem Rituum Congregatio, vigore facultatum sibi a 
Ssmo Domino nostro IoaNNE Papa XXIII specialiter tributarum, 
huiusmodi propositum schema a se diligenter revisum et emendatum, 
prouti in adnexo prostat exemplari, cui index CoLLEcTIo RiruuM aD 
InNstaR APPENDICIS RITUALIS ROMANI PRO OMNIBUS DIOECESIBUS 
HIBERNIAE, probavit et adhibendum benigne concessit, servatis tamen 
quae sequuntur: 

1 In hac Rituum Collectione typis edenda, in quantum ad populi 
intellectum et pietatem necesse sit, Sacerdoti vernacula lingua pro- 
ferre ea tantum licet, quae sequuntur, nimirum: 

(a) In Baptismo parvulorum conferendo, Exorcismi, omnes Unc- 
tionum et Benedictionum formulae, necnon ipsa Baptismi forma, 
ponantur in solo textu Latino, ac proinde semper et solo hoc sermone 
dicantur. 

(b) In administratione Baptismi adultorum praeter ea quae su- 
perius recensita sunt, Latina dumtaxat lingua typis exarentur et re- 
citentur Psalmi et aliae preces seu orationes initiales. 

(c) In ordine Sacramenti Extremae Unctionis administrandae, 
Latina tantum lingua adhibeatur in Oratione impositionis manuum 
super infirmum, in verbis quae unctiones comitantur, et in Orationi- 
bus subsequentibus. 

(d) In Matrimonii celebratione sermone vernaculo uti valet Sacer- 
dos ad omnia, praeter benedictionem anuli et formulam “ Ego 
coniungo vos ... ,” et praeter formulas, quae intra Missam dicuntur. 
In Benedictione autem nuptiali extra Missam, ex Apostolico Indulto 
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danda quando Missa non litatur, preces quae in Rituali Romano 
habentur, recitari possunt lingua vulgari. 

3 [sic] In Exsequiis pro fidelibus defunctis sola Latina lingua preces 
et absolutiones peragi debent. Nihil tamen vetat quominus, hoc ritu 
absoluto, vulgari sermone aliae addantur preces, pro opportunitate 
temporis et loci ab Ordinariis determinandae et ab ipso Sacerdote 
recitandae. 

Contrariis non obstantibus quibuslibet. 

Die 12 Decembris 1959. 
G. Carp. CICoGNANT, 
S.R.C Praef. 
Henricus DANTE, 
S.R.C Pro Secret. 


In addition to the matters referred to by name in the above in- 
dult, the published text of the Ritual includes forms for the recon- 
ciliation of converts, the rite of confirmation in danger of death, a 
ritus continuus for the administration of the sacraments to the sick, 
etc. The alternate versions of the rite of churching and the rites De 
Visitatione et Cura Infirmorum, Modus Iuvandi Morientes, Ordo 
Commendationis Animae, and De Expiratione are all given for reci- 
tation in Latin, English, or Gaelic. A series of various blessings is 
given in Latin only. 


* *% * * ¥* 


LEONINE PRAYERS * 


In a decree of March 9, 1960, the Congregation of Rites in- 
terpreted the phrase cum aliqua solemnitate of an earlier decree 
(June 20, 1913) as justifying the omission of the Leonine prayers 
after a dialogue Mass on Sundays and feasts (cum fit Missa 
dialogata, diebus Dominicis et Festis tantum). In a private re- 
sponse of December 7, 1960, to the Bishop of Fargo, the Sacred 
Congregation explained further that the term festis is to be under- 
stood as referring to class I and class II feasts: “ Intellegi festa 
dumtaxat primae et secundae classis.” 

No restriction of days or feasts was made in the decree of March 
9, 1960, concerning Masses during which a homily is preached. The 
Leonine prayers may be omitted at such a Mass on any day. 


FREDERICK R. McManus 


* This response is published through the kindness of the Most Reverend 
Leo F. Dworschak, Bishop of Fargo. 
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CIVIL 


INSANITY 


The Arizona Supreme Court has again refused to adopt the Dur- 
ham Rule in the case of the mentally insane. The court expressed 
its dissatisfaction with the old M’Naghten Rule but expressed the 
opinion that the present state of medicine did not protect the com- 
mon good of society sufficiently. It expressed the hope that one 
day man’s medical condition would be equated with his legal re- 
sponsibility, but that this day has not yet come. State v. Crose, 
decided November 30, 1960. 


* * * * * 


“ONE NATION UNDER GOD ” 


The New York flag salute statute has inserted the words “ under 
God ” in the salute to the flag. There is no compulsion to recite 
these words or even to salute the flag itself. The contention that 
listening to this flag salute each day was a violation of the First 
Amendment was rejected. The court referred to Zorach v. Clauson 
as authority for its accommodation in permitting the flag salute. 
Lewis v. Allen, decided December 2, 1960 by New York Sup. Ct., 
App. Div., 3rd Dept. 


* * * * * 


PSYCHIC IMPOTENCY 


The Delaware Supreme Court has ruled that psychic impotency 
is included in the general expression “ incurable physical inability 
to copulate.” Whether the inability stems from physical or mental 
difficulties is of no importance under the statute. The annulment 
of the marriage was sustained. Richards v. Richards, decided De- 
cember 12, 1960. 


* * * * * 


TUITION FOR PRIVATE SCHOOLS 


A Vermont statute allows the local school board to maintain its 
own schools or to pay the tuition for its students in neighboring 
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schools. The defendant school board chose to send its students out- 
side the school district and pay the tuition to the school of the stu- 
dents’ choice. Three private parochial schools received tuition 
grants for the education of students from the school board. 

The Supreme Court of Vermont held that this arrangement was a 
violation of the First Amendment to the Constitution. Equity and 
fairness cannot override existing constitutional barriers. This case 
has been appealed to the United States Supreme Court. Swart v. 
South Burlington Town School District, decided January, 1961. 


JOHN J. McGratu 











Book Reviews 


PREVIEWS AND PRACTICAL CASES ON MARRIAGE. Vol- 
ume I. Preliminaries and Impediments, Canons 1012-1080, by 
Owen M. Cloran, §.J. Milwaukee: The Bruce Publishing Com- 
pany, 1960. Pp. xii-403. $8.50. 


As indicated in the above bibliographic note, this volume offers 
a partial canonical treatise on the laws of matrimony. The reader 
is notified that in preparation are Volume II, Marriage Consent and 
Form, Canons 1081-1143, and Volume III, Marriage Processes, 
Canons 1960-1992. 

This work is a very worthy contribution to the canonical litera- 
ture on the laws of matrimony; it should receive a cordial welcome. 
It has been prepared with great care and attention to the details of 
law and of fact. There is a wealth of information in these pages, 
especially in view of the annotations accompanying the body of the 
text. The juridic doctrines are presented with clarity and expert 
competence, supported by long experience of tribunal practice and 
teaching in the field of canon law. 

One of the chief merits of this work consists in its marshalling the 
many items of consideration which conspire in the examination and 
discussion of marriage cases in regard to their practical solution. 
Practical cases are set forth in the manner of a head note to the 
various sections and respective canons. The proposed cases are a 
useful and convenient aid, as a keynote in fixing attention upon the 
subject matter. This manner of approach, as well as the title of the 
volume itself, should not, however, be understood to mean that its 
contents comprise a mere casebook wherein individual cases are 
simply accorded their solution. The author discusses and explains 
at length the principles and applications of the pertinent canons 
also in reference to other areas of the law. Accordingly, the text 
stimulates concentration and thought in line with juridic principles 
and prescripts of law and their interrelation. Comparative obser- 
vations on Oriental marriage law are opportunely included. 

This treatise is excellent for seminarians pursuing their canonical 
course on matrimony and for parish priests, considered from the 
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vantage ground both of positive instruction as well as in the nega- 
tive sense of forestalling hasty and ill-advised conclusions concern- 
ing practical canonical cases. On the graduate and professional 
level, it is very valuable especially by reason of the source mate- 
rials collected and cited. 

A passing observation is here in order. The doctrine (p. 226) 
that proof of death (cf. canon 1069, §2) by testimonial evidence 
may be received by the pastor, and that he may assist at a subse- 
quent marriage “ even without consulting the Ordinary ” will not, 
by any means, be unanimously received without serious question.! 
The writer submits that this position is not in accord with the in- 
struction of the Holy Office, Matrimonii vinculo, of 1868, the prin- 
cipal document on this question, which was issued for the official in- 
formation and practical guidance of ecclesiastici praesides.2 There 
is no law which would authorize the pastor, except in the instance 
of danger of death,? to evaluate testimonial evidence and to arrive 
at a practical decision thereon in this case, wherein there is an issue 
involving the acquired matrimonial rights of a third party. 

The circle of readers in the areas just mentioned comes to mind 
as a matter of course, in contemplating the scope of those to be 
benefited in the use of a work of this nature. It may, therefore, be 
opportune to suggest that the present volume should also be wel- 
come in the course on matrimony in college theology. 

The annotations in footnotes are very copious and include abun- 
dant contemporary source materials. The writer notices the skillful 
employment of footnotes in aid of the main text. 

The bibliography, pertinent to the subject matter, is extensive 
and up-to-date. Moreover, the bibliographic listing is supple- 
mented by a wealth of annotations in footnotes, especially from 
current literature in periodicals. 

The index is composed in great detail. 

It is to be hoped that the other two volumes in preparation will 
appear in publication as soon as time permits, in the expectation 
that they will prove to be of equally competent authorship and 
estimable quality. 

JoHN Roce ScHMipt 
1Cf. P. Rice, Proof of Death in Pre-Nuptial Investigation, The Catholie 


University of America Canon Law Studies, n. 123, Washington, D.C., 1940, pp. 
54-58. 


2Cf. Fontes, n. 1002, esp. $11. 
8 Cf. canon 1019, § 2. 
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THE SACRED CANONS, A Concise Presentation of the Current 
Disciplinary Norms of the Church, by John A. Abbo and Jerome 
D. Hannan. Vol. I, Canons 1-869. Vol. II, Canons 870-2414. 
Second revised edition. St. Louis-London: B. Herder Book Co., 
1960. Pp. xxii-871 (Vol. I) ; 936 (Vol. II). $19.00. 


This important commentary, first published in 1952 and issued in 
a revised edition in 1957, has now been presented in a second re- 
vised edition, with about 200 pages affected by changes, additions, 
and corrections. This thorough and exacting revision brings the 
set up to date and increases its worth considerably. 

Among matters changed in the new edition, the following may be 
mentioned: a more exhaustive consideration of canon 87 in the light 
of the encyclical letter Mystici Corporis Christi (I, 124-127) ; modi- 
fications in teaching on the extraordinary minister of confirmation 
(I, 780-781); new formula for fast and abstinence as commonly 
issued in the United States (II, 508-509); more complete lists of 
excommunications (II, 865), etc. 

References have been made in the footnotes to significant articles 
published in the last few years and the very latest decrees of the 
Apostolic See have been mentioned in the appropriate places. The 
importance of including all this material is emphasized by the 
practice in revisions of similar works of only partial corrections or 
of relegating new decrees to an appendix, without references or 
explanation. 

The bibliography in Volume II has been greatly improved over 
earlier editions of the commentary. While new editions of the 
books listed are noted and there is a welcome abundance of English 
titles in this bibliography, its principal improvement is the sys- 
tematic arrangement of titles in accordance with the Code of Canon 
Law. As a final revision to be noted, the index has been augmented 
and corrected. 

On a specific point of interest, the authors make the following 
reasonable and admirable statement: “ Salvo meliore iudicio, we 
would incline to allow, in extreme cases, the administration of Holy 
Communion as Holy Viaticum under the appearance of wine to one 
absolutely unable to swallow but a few drops of pure liquid” (I, 
849, note 33). It is strange that other authors have not considered 
this case more favorably, anxious as they are to provide for the 
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administration of Viaticum. In this connection, however, the refer- 
ence to Communion under both species in the Oriental Churches as 
a “concession enjoyed by certain Oriental rites” (I, 849) is un- 
fortunate: this venerable observance, in closest accord with the in- 
stitution of our Lord, is a law and a right of the Oriental Churches, 
hardly to be characterized as a mere concession, privilege, or ex- 
ception; rather it is the Latin Church which, for its own sound rea- 
sons, changed, or allowed the change of, the traditional discipline in 
this matter. 

It is not necessary to speak at length of the commendable fea- 
tures of this commentary, already accepted and praised widely for 
use by priests, seminarians, religious, and lay people. The authors 
are Monsignor Abbo, associate professor of canon law in the School 
of Sacred Theology, The Catholic University of America, and 
Bishop Hannan of Scranton, the founder and first editor of THE 
JURIST. 

While it is regrettable that reasons of space prevented a thorough 
treatment of Book IV of the Code (a part of the ecclesiastical law 
which is of increasing interest to all priests engaged in the pastoral 
ministry, to professionals such as lawyers and social workers, and 
to many lay people, especially those involved as parties or witnesses 
in matrimonial trials), The Sacred Canons is the most compre- 
hensive and up-to-date commentary in English. 

Of special interest and importance is the inclusion of an unusu- 
ally large number of references to particular ecclesiastical law in 
the United States. This is a distinctive and extremely useful aspect 
of The Sacred Canons. 

The publishers are to be commended for reducing somewhat the 
excessive thickness of the volumes and for the improvement of the 
design of the binding. Perhaps because of the attractive but large 
page format, the price remains very high, but this does not detract 
from the quality of the content or the great contribution of the 
authors. 


FREDERICK R. McManus 
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SUMMARY OF CANON LAW by Emile Jombart. Translated by 
Raymond F. Bégin. New York: Benziger, 1960. Pp. 232. $4.50. 


This is a clear and systematic treatment of the Code of Canon 
Law, intended as “ a convenient handbook for priests, religious and 
professional people.” After a very brief introduction, the author 
summarizes and outlines the principal norms of the Code. It was 
impossible of course to give much detailed information and many 
matters could be given only passing mention, but a judicious selec- 
tion and balance make the book successful in its attempt to sum up 
the sacred canons. 

Obviously, this is not a book for the professional canonist nor 
even for the clerical student who must have, at least in certain 
areas of ecclesiastical legislation, a far deeper knowledge. For lay 
people in general, for those with a professional interest in matters 
connected with the Church’s law, for religious, for non-Catholics, 
the book will be very useful and interesting. 

Special mention may be made of the possible use of this book by 
religious. The various English manuals of canon law de religiosis 
serve an important purpose, especially for lay religious. Neverthe- 
less they necessarily give a one-sided view of the Church’s law. 
The Summary of Canon Law is a good corrective and might be 
recommended to religious so that they may see the Code of Canon 
Law as a whole, as one law. 

A thorough index facilitates the use of this volume as a hand- 
book. The English translation is clear and careful; the translator 
has respected Jombart’s original text scrupulously, but has added a 
few notes and provided some references to books in English. 


Freperick R. McManus 








Chronirle 


Among those appointed by His Holiness, Pope John XXIII, to serve on the 
various Pontifical Preparatory Commissions of the Second Ecumenical Vati- 
can Council are the following members of the faculty and administration of 
The Catholic University of America: 

The Most Reverend Patrick O’Boyle, Archbishop of Washington, Chancellor 
of the University—Consultor, Commission on Studies and Seminaries. 

The Right Reverend William J. McDonald, Rector of the University—Con- 
sultor, Commission on Studies and Seminaries. 


From the School of Sacred Theology: 

The Very Reverend Johannes Quasten—Member, Commission on the Sacred 
Liturgy. 

The Right Reverend Joseph C. Fenton—Member, Theological Commission. 


The Reverend Emmanuel C. Doronzo, O.M.I—Consultor, Theological Com- 
mission. 


From the School of Canon Law: 

The Right Reverend Clement V. Bastnagel, Dean—Member, Commission 
on the Discipline of the Sacraments. 

The Reverend Romaeus W. O’Brien, O.Carm.—Consultor, Commission on 
Religious. 

The Reverend Meletius M. Wojnar, O.S.B.M—Consultor, Commission on 
the Oriental Churches. 

The Reverend Frederick R. McManus—Consultor, Commission on the 
Sacred Liturgy. 

In addition, the Secretary of the Board of Trustees of the University, the 
Most Reverend Jerome D. Hannan, Bishop of Scranton, has been named a 
Consultor of the Commission on Bishops and the Government of Dioceses. 

oa ~ * * * 


The Most Reverend John J. Krol, Titular Bishop of Cadi and Auxiliary to 
the Archbishop-Bishop of Cleveland, has been named Archbishop of Phila- 
delphia. Archbishop Krol was solemnly enthroned on March 23. 


x * * * * 


The Benemerenti medal has been awarded by His Holiness, Pope John 
XXIII, to several members of the faculty and staff of The Catholic University 
of America in recognition of their distinguished service over a period of 
twenty-five years. Among the recipients was the Right Reverend Clement V. 
Bastnagel, S.T.L., J.U.D., Dean of the School of Canon Law and Business 
Manager of THE Jurist. 


* * * * * 


The Midwest Chapter of the Canon Law Society of America will hold its 
sixteenth annual meeting in Rockford, Illinois, on April 25 and 26, 1961. 


Romagevus W. O’Brien, O.CarM. 


ANNOUNCEMENT 


It is hoped that the Chronicle published in each number of THe Jurist will 
serve as a record of news concerning the School of Canon Law, the former 
students of the School, and the members of the Canon Law Society of 
America. To achieve this, the co-operation of readers of Tue Jurist is 
needed. Alumni of the School, members of the Canon Law Society, and 
secretaries of regional meetings and conferences, are all invited to send items 
of information to 


The Reverend Romaeus W. O’Brien, O.Carm. 
The Catholic University of America 
Washington 17, D. C. 
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